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The  purpose  of  the  study  was  to  examine  current  disciplinary  practices  in 
a Florida  school  district  to  determine  compliance  with  the  procedures  delineated 
in  the  Supreme  Court’s  1988  decision,  Honig  v.  Doe.  The  Court  ruled  that 
disabled  students  could  be  suspended  up  to  10  days  per  year  for  misbehavior. 

In  order  to  investigate  the  district’s  compliance  with  Honig  v.  Doe  both 
qualitative  and  quantitative  methodologies  were  used.  The  qualitative 
component  consisted  of  an  extensive  review  of  relevant  case  law  and  an 
analysis  of  the  district’s  discipline  policies.  The  quantitative  component  was 
designed  to  identify  differences  in  the  use  of  out-of-school  suspension  with 
non-disabled  compared  to  disabled  students.  One-way  analyses  of  variance 


vii 


were  used  with  size  and  grade  level  division  of  the  schools  as  independent 
variables  and  whether  the  student  was  non-disabled  or  disabled  as  the 
dependent  variable. 

The  district  required  differences  for  disabled  students  in  the  procedures 
and  number  of  days  per  suspension  period  but  the  maximum  number  was  not 
specified.  The  policy  left  an  opening  for  suspensions  of  over  1 0 days  per  year. 
Excessive  suspensions  could  result  in  lawsuits  against  the  district  for  violation  of 
federal  law  and  for  legal  and  political  difficulties  if  disabled  students  commit 
crimes  while  on  suspension. 

The  findings  indicated  that  there  was  a slight  difference  in  the  treatment  of 
non-disabled  compared  to  disabled  students  in  small  compared  to  large  schools 
at  the  elementary  level;  however,  the  difference  was  not  statistically  significant. 
Middle  and  high  schools  showed  only  a negligible  difference. 

The  findings  indicated  that  the  grade  level  division  of  the  schools  made  a 
significant  difference  in  the  treatment  of  non-disabled  compared  to  disabled 
students.  The  difference  was  especially  pronounced  at  the  middle  school  level. 
An  investigation  of  individual  school  data  revealed  that  middle  and  high  school 
disabled  students  were  suspended  substantially  more  often  than  their 
non-disabled  counterparts. 

The  study  concluded  with  a recommendation  that  the  district  revise  the 
discipline  policy  for  disabled  students  to  include  a maximum  number  of 
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suspension  days.  The  district  policies  should  include  alternatives  to  suspension, 
such  as  in-school  suspension,  detention,  and  Saturday  school. 
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CHAPTER  1 
INTRODUCTION 


Overview  of  the  Study 

Special  education  has  evolved  in  the  last  twenty-five  years  to  a level 
where  all  children,  even  the  most  profoundly  disabled,  are  provided  with  some 
form  of  public  education.  Congress  first  mandated  laws  directly  concerning  the 
disabled  with  the  passage  of  the  Education  of  the  Handicapped  Act  of  1970. 
Later,  Congress  enacted  the  Rehabilitation  Act  of  1973.  Section  504  of  this  Act 
contained  provisions  affecting  the  disabled,  especially  in  the  area  of 
employment.  On  November  29,  1975,  the  Education  for  All  Handicapped 
Children  Act  (P.L. 94-142)  became  law,  affecting  millions  of  children  who  were 
previously  excluded  from  educational  and  support  services  (Kimble,  1991; 
Rothstein,  1988).  Amendments  to  P.L. 94-142  were  passed  in  1982  and  the 
Education  of  the  Handicapped  Act  (EHA)  was  ratified  in  1985  to  further  enhance 
the  rights  of  the  disabled.  The  EHA  was  amended  in  1990  and  is  now 
designated  as  the  Individuals  with  Disabilities  Education  Act  (IDEA).  The 
legislative  actions  along  with  administrative  rulings  by  the  U.S.  Office  for  Civil 
Rights  (OCR),  have  provided  disabled  individuals  with  broadened  procedural 
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protection  by  the  Federal  Government  (Brannan  & Kohrman,  1994;  Guernsey  & 
Klare,  1993;  McCarthy,  1995;  Sorenson,  1993;  Zirkel,  1993B). 

The  most  recent  Congressional  action  involving  individuals  with  disabilities 
was  signed  into  law  by  President  George  Bush  on  July  26,  1990.  The  Americans 
with  Disabilities  Act  (ADA)  provides  legal  recourse  to  millions  of  individuals  who 
have  encountered  discrimination  in  education,  employment,  housing,  access  to 
public  services,  and  transportation  (Marczely,  1993;  Mawdsley,  1993;  Miles, 
Russo,  & Gordon,  1991;  Osborne,  1995). 

The  various  legislative  actions  have  brought  people  with  disabling 
conditions  under  federal  protection  and  have  established  numerous  standards 
for  special  education  (Kimble,  1991;  Sorenson,  1993).  As  a result  of  the 
legislation,  educators  have  endeavored  to  provide  appropriate  programs  in  the 
least  restrictive  environment  for  all  children  (Eitzen-Relat,  1990;  Ellis  & Geller, 
1993;  Guernsey  & Klare,  1993).  None  of  the  statutes,  rules,  or  regulations, 
however,  have  provided  specific  guidelines  for  the  discipline  of  disruptive  or 
violent  disabled  students  (Cullinan  & Epstein,  1986;  Dagley,  et  al.,  1994;  Kent, 
1988;  Koehler,  1989;  Osborne,  1988;  Simon,  1984;  Sorenson,  1993;  Wagner, 
1991;  Yell,  1989). 

Schools  are  becoming  more  violent  and  dangerous  for  all  students  and 
faculty,  reflecting  the  increasingly  violent  society  of  which  they  are  a part  (Furst, 
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1995;  Hackett,  1988;  Needham,  1988;  Ostling,  1989;  Sautler,  1995;  Wood  & 
Chestnutt,  1995).  Concurrently,  a growing  number  of  children  are  being 
diagnosed  and  labeled  as  emotionally  disabled  because  of  escalating  substance 
and  child  abuse  and  an  increase  in  dysfunctional  families  (Duckett,  1988). 
Consequently,  emotionally  disabled  students  are  accounting  for  a rising  number 
of  violent  and  disruptive  acts  in  schools  (McCarthy,  1995;  Rose,  1988). 

Disputes  concerning  the  misconduct  of  disabled  students  have  been 
brought  before  numerous  state  and  federal  courts  because  the  IDEA  and  other 
legislation  did  not  provide  guidelines  for  discipline  (Wagner,  1991).  In  1988,  the 
United  States  Supreme  Court  specifically  addressed  the  issue  of  the  misconduct 
of  disabled  students  in  Honig  v.  Doe  (1988).  Confusion  over  the  interpretation  of 
the  Honig  decision,  however,  has  caused  a dual  system  of  discipline  to  evolve  in 
some  schools  for  non-disabled  compared  to  disabled  students  (Braddy,  1991; 
Cullinan  & Epstein,  1986;  Ellis  & Geller,  1993;  Kent,  1988;  Kimble,  1991; 

Koehler,  1989;  Osborne,  1988;  Simon,  1984;  Yell,  1989). 

Discipline  of  students  became  an  issue  in  1975  when  the  United  States 
Supreme  Court  held  in  Goss  v.  Lopez  (1975)  that  the  right  to  a public  education 
was  a property  and  liberty  right  that  could  not  be  withheld  without  adherence  to 
the  Fourteenth  Amendment’s  due  process  clause  (Cooper  & Strope,  1990; 
Guernsey  & Klare,  1993;  Ratwick,  1983;  Wood  & Chestnutt,  1995).  The  due 
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process  procedures  help  guard  against  unfair,  mistaken,  or  arbitrary  decisions  by 
school  systems  (Thomas,  1985).  Since  the  landmark  Goss  decision,  courts  have 
heard  numerous  cases  concerning  disabled  students  and  have  consistently 
upheld  students'  substantive  due  process  rights  to  a public  education,  such  as  in 
the  case,  Board  of  Education  v.  Rowley  (1982).  The  courts  have  applied  the  due 
process  rights  outlined  in  Goss  to  include  disabled  students'  rights  to  have  an 
informal  hearing  or  Individual  Educational  Program  (IEP)  conference  with 
parents  before  being  suspended  (as  in,  Sherry  v.  New  York  (1979),  Mrs.  A.J.  v. 
Special  School  District  (1979),  Board  of  Education  v.  Illinois  (1982),  and  Adams 
Central  School  District  v.  Deist  (1983)).  The  Honig  v.  Doe  (1988)  decision 
reaffirmed  disabled  students'  due  process  rights  and  surpassed  all  previous 
rulings  (Kimble,  1991). 

In  Honig  v.  Doe  (1988),  the  United  States  Supreme  Court  considered  the 
request  by  California  Superintendent  of  Public  Instruction,  Bill  Honig,  that  a 
"dangerousness  exception"  be  read  into  the  "stay-put  provision"  of  § 1415(e)(3) 
of  the  EHA  to  help  schools  manage  violent  and  disruptive  disabled  students 
(Honig  at  604).  Superintendent  Honig  contended  that,  "conspicuously  absent 
from  § 1415(e)(3) ...  is  any  emergency  exception  for  dangerous  students" 

( Honig  at  605). 
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Superintendent  Honig  argued  that,  "Congress  thought  the  residual 
authority  of  school  officials  to  exclude  dangerous  students  from  the  classroom 
too  obvious  for  comment;  or  second,  that  Congress  inadvertently  failed  to 
provide  such  authority"  ( Honig  v.  Doe,  (1988)  at  604).  He  further  asserted  that 
the  stay-put  provision  would  put  schools  in  the  legally  precarious  situation  of 
having  to  return  violent  or  dangerous  students  to  school  pending  the  sometimes 
lengthy  administrative  review  procedures.  He  maintained  that  Congress  would 
not  have  intended  the  provision  to  be  interpreted  literally  (Yell,  1989). 

Contrary  to  Superintendent  Honig’s  reasoning,  the  notion  of  either  an 
explicit  or  implied  emergency  exception  for  dangerous  students  was  rejected  by 
the  Supreme  Court  on  the  basis  that  the  Court  could  not  rewrite  the  statute  to 
infer  something  that  Congress  did  not  specify  (Yell,  1989).  Justice  William 
Brennan,  writing  the  majority  opinion,  concluded  that  the  omission  was  an 
intentional  effort  "to  strip  schools  of  the  unilateral  authority  they  had  traditionally 
employed  to  exclude  disabled  students,  particularly  emotionally  disturbed 
students,  from  school"  ( Honig  v.  Doe,  1988,  at  604). 

The  Honig  (1988)  Court  relied  on  the  plain  language  and  legislative 
history  of  the  EHA  when  it  ruled  that  dangerous  and  disruptive  children  could  not 
be  excluded  from  an  educational  program  "unless  the  parents  consent  to  a 
change"  ( Timothy  W.  v.  Rochester  School  District,  1989,  at  972).  The  Court  held 
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that  the  stay-put  provision  "prohibited  state  or  local  school  authorities  from 
unilaterally  excluding  handicapped  children  from  [the]  classroom  for  dangerous 
or  disruptive  conduct  growing  out  of  their  disabilities  during  pendency  of  review 
proceeding"  ( Honig  at  592).  The  Court  decided  that  school  officials  may 
temporarily  suspend  a disabled  student  who  poses  an  immediate  threat  to  the 
safety  of  others  for  up  to  10  school  days.  Justice  Brennan  explained  that  the 
suspension  would  provide  "a  ‘cooling  down’  period  during  which  officials  can 
initiate  [an]  IEP  review  and  seek  to  persuade  the  child's  parents  to  agree  to  an 
interim  placement"  ( Honig  at  605). 

The  Honig  (1988)  Court  noted,  “in  cases  in  which  the  parents  of  a truly 
dangerous  child  adamantly  refuse  to  permit  any  change  of  placement,  the  10- 
day  respite  gives  school  officials  an  opportunity  to  invoke  the  aid  of  the  courts" 
(Honig  at  605).  The  Court  held  that  district  courts  could  temporarily  enjoin  a 
dangerous  disabled  student  from  attending  school  but  the  burden  of  proof  to 
make  a permanent  change  of  placement  would  be  upon  the  school  ( Honig  at 
605). 

In  spite  of  the  firm  statements  by  Justice  Brennan,  the  Honig  v.  Doe 
(1988)  decision  has  left  the  conflict  between  students'  rights  and  the  school's 
responsibility  to  maintain  order  and  a safe  environment  far  from  being 
satisfactorily  resolved  (Baxter,  1989;  Guernsey  & Klare,  1993;  Goldberg,  1988; 
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Hakola,  1989;  Kent,  1988;  Kimble,  1991;  Sorenson,  1990a;  Sorenson,  1990b; 
Sorenson,  1993;  Tatel  & Mincberg,  1989).  The  legal  guidelines  set  down  in 
Honig  have  also  not  been  well  received  by  all  school  officials  (Braddy,  1991; 
Rose,  1988).  Justice  Brennan  asserted  that  the  Court's  conclusion  "does  not 
leave  educators  hamstrung"  ( Honig  at  605)  but  many  administrators  remain 
confused  and  anxious  about  how  students  may  be  legally  disciplined  (Bagnato, 
1991;  Ellis  & Geller,  1993;  Golden,  1993;  Lincoln,  1989;  Sarzynski,  1988; 
Sorenson,  1993;  Stevens,  1991;  Yell,  1990). 

In  response  to  the  confusion  surrounding  the  issue  of  appropriate 
discipline,  officials  at  some  schools  have  developed  policies  and  procedures  that 
are  more  lenient  for  disciplining  disabled  students  than  for  non-disabled 
students.  Disabled  students,  especially  the  emotionally  disabled  who  exhibit 
disruptive  behaviors,  are  often  exempt  from  disciplinary  techniques  that  are  used 
with  non-disabled  students  (Kimble,  1991;  Koehler,  1989;  Osborne,  1988). 
Administrators  in  the  schools  that  maintain  a permissive  attitude  toward  special 
education  students  are  vulnerable  to  an  increase  in  the  disruption  of  the  school 
and  to  litigation  from  parents  of  other  students  injured  by  violent  behaviors 
(Cullinan  & Epstein,  1986;  Mawdsley,  1993). 

An  entirely  different  reaction  to  the  misbehavior  of  disabled  students  has 
occurred  at  other  schools.  In  these  schools,  administrators  severely  discipline 
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disabled  students  with  little  regard  for  the  students'  legal  rights.  The  students 
are  frequently  suspended  for  over  10  days,  suspended  indefinitely,  expelled, 
transferred,  or  placed  in  more  restrictive  environments  without  appropriate 
hearings  or  parental  consent.  School  officials  at  these  schools  are  either 
unaware  of  or  unwilling  to  comply  with  legislation  and  court  decisions  concerning 
the  rights  of  the  disabled  (Gelbman,  1989;  Sorenson,  1993).  Administrators  who 
indiscriminately  use  the  more  severe  methods  of  discipline  endanger  their  school 
districts  and  themselves  to  litigation  from  parents  of  the  disabled  (Gelbman, 

1989;  Moore,  1992;  Rothstein,  1988;  Sorenson,  1993). 

Some  supporters  of  disabled  persons'  rights  have  commended  the  Honig 
(1988)  decision  as  a victory  for  the  disabled  (Gelbman,  1989).  Others  feel  that  it 
"may  have  the  adverse  effect  of  increasing  educational  disruptions  for  the  violent 
disabled  children  in  our  schools"  (Baxter,  1989,  p.  561).  The  dilemma  has  left 
schools  with  the  burden  of  maintaining  a safe,  undisturbed  environment  while 
providing  an  appropriate,  positive  education  for  all  students  (Cullinan,  1986; 
Golden,  1993;  Kent,  1988;  Kimble,  1991;  Koehler,  1989;  Mawdsley,  1993). 
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Statement  of  the  Problem 

Maintaining  discipline  in  schools  has  been  an  issue  since  the  beginning  of 
public  education  (Goss  v.  Lopez  (1975);  Viti,  1987;  Wood  v.  Strickland  (1975)). 
Discipline  has  been  identified  as  one  of  the  highest  priorities  for  parents, 
teachers,  and  the  tax-paying  public  (Gallup  & Clark,  1990;  Kimble,  1991). 

Several  federal  appellate  courts  recently  ordered  the  inclusion  of  disabled 
students  into  the  least  restrictive  environment  (LRE)  of  regular  education 
classrooms  in  the  decisions  Greer  v.  Rome  City  School  District  (1991),  Oberti  v. 
Board  of  Education  (1993),  Sacramento  v.  Rachel  H.  (1994)  and  Clyd  K.  v. 
Puyallup  School  District  (1994).  Inclusion  of  disabled  children,  especially  the 
emotionally  disabled,  in  regular  classrooms  has  created  new  challenges  and 
expectations  upon  school  personnel  (McCarthy,  1995).  Emotionally  disabled 
students  often  have  difficulty  conforming  to  the  rules  and  limitations  of  schools. 
Behavioral  problems  of  these  students  may  include  disruption,  truancy,  theft, 
insubordination,  aggressive  and  violent  assaults,  sexual  harassment,  substance 
abuse,  self-abuse,  and  severe  withdrawal.  The  behaviors  can  pose  serious  risks 
to  the  individual,  other  students,  and  to  the  school  staff.  School  districts  have 
been  left  with  the  burden  of  maintaining  a safe,  peaceful  school  while  ensuring 
the  LRE  for  individual  disabled  students  (McCarthy,  1995). 
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Since  none  of  the  federal  legislation,  rules,  or  regulations  explicitly 
addressed  the  issue  of  discipline,  it  has  been  left  to  the  courts  to  interpret  the 
legal  ramifications  involved  (Alexander  & Alexander,  1985;  Wagner,  1991).  In 
the  absence  of  specific  legislation,  the  Honig  (1988)  Court  decided  that  the  EHA 
entitled  disabled  children  procedural  protections  not  offered  their  non-disabled 
peers.  The  Court  prohibited  schools  from  long-term  suspension  or  expulsion  of 
disabled  students  for  dangerous  and  disruptive  behavior  (Gelbman,  1989; 
Stevens,  1991).  The  Court,  in  essence,  created  a dual  standard  of  discipline  for 
disabled  and  non-disabled  students,  thereby  granting  immunity  from  certain 
disciplinary  procedures  to  the  disabled  (Ellis  & Geller,  1993;  Gelbman,  1989; 
Kent,  1988;  Kimble,  1991;  Koehler,  1989;  Sarzynski,  1988;  Yell,  1989). 

The  extent  that  individual  school  districts  are  complying  with  the  mandate 
of  Honig  v.  Doe  (1988)  is  a concern  for  educators.  Administrators  in  individual 
districts  may  be  applying  contradictory  interpretations  of  the  ruling,  unknowingly 
violating  students'  rights  or  avoiding  penalizing  students  for  fear  of  breaking  the 
law  and  being  sued  (Bagnato,  1991;  Champagne,  1990;  Gelbman,  1989; 
Lincoln,  1989;  Sorenson,  1993;  Yell,  1989). 

A study  of  the  legal  aspects  of  disciplining  disabled  students  and, 
specifically,  information  regarding  the  compliance  of  an  individual  school  district 
with  the  regulations  of  Honig  v.  Doe  (1988),  was  needed  to  help  policy-makers 
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measure  the  implementation  of  programs  for  the  disabled  and  the  meeting  of 
judicial  mandates.  Guidelines  need  to  be  developed  to  help  schools  avoid 
litigation  and  the  resulting  delays  in  students'  educational  programs  (Guernsey  & 
Klare,  1993;  Koehler,  1989;  Moore,  1992). 

Purpose  of  the  Study 

The  purpose  of  the  study  was  to  examine  the  current  disciplinary  practices 
in  a selected  Florida  school  district  to  determine  the  factors  that  may  result  in 
non-compliance  with  the  disciplinary  procedures  delineated  in  Honig  v.  Doe 
(1988).  The  study  was  guided  by  the  following  research  questions: 

1 . For  all  schools  in  the  district  during  the  period  of  the  1 994-1 995 
school  year,  was  there  a difference  in  criteria  used  for  out-of-school 
suspension  of  non-disabled  and  disabled  students? 

2.  For  all  schools  in  the  district  during  the  period  of  the  1 994-1 995 
school  year,  was  there  a difference  in  the  incidence  of  out-of- 
school suspension  of  non-disabled  students  compared  to  disabled 
students  attending  small  (less  than  500  students),  medium  (501  to 
1,200  students),  large  (1,201  to  1,700  students),  or  very  large 
(greater  than  1,700  students)  schools? 


3. 


For  all  schools  in  the  district  during  the  period  of  the  1994-1995 
school  year,  was  there  a difference  in  the  incidence  of  out-of- 
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school  suspension  of  non-disabled  students  compared  to  disabled 
students  attending  elementary  (grades  K-5),  middle  (grades  6-8), 
or  high  (grades  9-12)  schools? 

Hypotheses 

The  study  was  designed  to  identify  differences  in  the  discipline 
procedures  used  with  non-disabled  and  disabled  students  and  the  factors 
affecting  the  discipline  procedures  in  a Florida  school  district.  The  factors  that 
were  investigated  were  the  type  of  discipline  used  with  the  students  (out-of- 
school suspension),  the  grade  level  division  of  the  schools  (i.e. , elementary, 
middle,  or  high  schools),  and  the  size  of  the  schools  (i.e.,  small,  medium,  large, 
or  very  large).  A null  hypothesis  was  employed  to  assume  no  significant 
differences  in  the  discipline  policy  or  procedures  between  the  groups.  A level  of 
significance  of  0.05  was  the  criterion  used  for  testing  the  null  hypothesis. 

The  null  hypotheses  tested  in  this  study  were  as  follows: 

1 . There  were  no  significant  differences  in  the  criteria  used  to 
discipline  non-disabled  and  disabled  students. 
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2.  There  were  no  significant  differences  in  the  incidence  of  out-of- 
school suspension  of  non-disabled  students  compared  to  disabled 
students  attending  small,  medium,  large,  or  very  large  schools. 

3.  There  were  no  significant  differences  in  the  incidence  of  out-of- 
school suspension  of  non-disabled  students  compared  to  disabled 
students  attending  elementary,  middle,  or  high  schools. 

Methodology 

Both  qualitative  and  quantitative  methodologies  were  used  in  the  study  to 
investigate  the  use  of  out-  of-school  suspension  of  students  in  the  school  district. 
Both  types  of  research  methodology  were  used  to  obtain  a comprehensive 
account  of  how  discipline  was  actually  handled  by  the  schools. 

The  qualitative  methodology  consisted  of  a policy  review  of  the  published 
handbook  and  memoranda  concerning  discipline  in  the  district.  The  policies  and 
procedures  of  discipline  were  reviewed  and  summarized  in  Chapter  4. 

Successful  disciplinary  programs  were  also  investigated  and  a few  examples 
were  provided  in  Appendix  A. 

Legal  research  methodology  was  also  used  to  identify  pertinent  laws, 
case  law,  and  commentary  related  to  student  discipline  at  the  national  level.  The 
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legal  research  required  an  extensive  search,  reading,  and  analysis  of  laws  and 
cases  both  state  and  federal.  The  methods  of  legal  research  used  in  the  study 
were  suggested  in  Legal  Research:  How  to  Find  and  Understand  the  Law  (Elias, 
1986).  Recommended  finding  tools,  such  as  digests,  legal  periodical  indexes, 
and  legal  encyclopedias  were  used  to  conduct  the  legal  research. 

The  quantitative  methodology  consisted  of  an  investigation  of  information 
recorded  in  the  data  base  of  the  school  district  concerning  the  discipline  of 
students.  Statistical  analyses  were  performed  on  the  data  to  detect  differences 
in  the  treatment  of  non-disabled  students  compared  to  disabled  students. 

Delimitations  of  the  Study 

The  scope  of  this  study  was  limited  to  a selected  Florida  public  school 
district  during  the  1994-1995  school  year.  Qualitative  data  were  gleaned  from 
memoranda  and  the  published  handbook  on  policies  and  procedures  of  the 
district.  Quantitative  data  were  extracted  from  reported  information  in  the 
district’s  data  base  from  all  of  the  schools  in  the  district. 

The  most  important  variable  was  that  only  public  schools  in  one  school 
district  in  the  State  of  Florida  were  considered  in  the  study.  Only  children  from 
age  3 to  age  21  were  considered  in  the  study.  Certain  exceptionalities  (i.e., 


gifted  students,  speech  and  language  services,  hospital/homebound  services, 
autistic  students,  trainable  and  profoundly  mentally  disabled  students,  physically 
disabled,  and  Chapter  I Handicapped  students)  were  excluded  from  the  study. 

The  use  of  out-of-school  suspension  with  students  was  the  focus  of  the 
study.  Corporal  punishment  was  not  investigated  because  it  was  not  used  in 
most  district  schools.  The  use  of  expulsion  was  not  considered  in  the  study 
because  the  district  rarely  expels  students.  The  use  of  in-school  suspension  was 
investigated  but  the  data  were  not  quantified  because  the  procedure  was 
infrequently  used  at  the  high  school  or  elementary  level.  District  students  who 
exhibited  extreme  violations  of  the  Code  of  Student  Conduct  were  transferred  to 
juvenile  facilities  or  alternative  programs.  These  programs  were  also  excluded 
from  the  study  because  the  students  were  counted  by  their  home  schools. 

The  race,  sex,  religion,  or  national  origin  of  the  administrators  and 
students  in  the  schools  were  not  investigated.  The  geographic  location  and  the 
economic  level  of  the  schools  were  also  not  investigated.  These  variables  may 
have  a relationship  upon  the  use  of  disciplinary  procedures  and  may  have 
implications  for  future  research  but  were  excluded  from  the  scope  of  this  study. 

The  school  district’s  data  base  contained  a count  of  the  disciplined 
students  and  the  incidences  of  discipline  per  school  for  the  non-disabled 
population  but  not  for  the  disabled  population.  It  was  impossible  to  ascertain 
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unequivocally  whether  individual  disabled  students  were  being  disciplined  more 
or  less  than  their  non-disabled  counterparts.  For  example,  it  could  not  be 
extracted  from  the  data  whether  one  disabled  student  was  serially  suspended 
100  times  or  whether  10  students  were  suspended  10  times.  Assumptions 
concerning  all  students  were  therefore  limited  to  the  overall  treatment  of  each 
group  and  mathematical  inferences.  The  data  base,  however,  contained 
incidences  of  the  disciplinary  actions  of  the  entire  population  of  the  district’s 
students.  Analyses  were  consequently  based  upon  population  figures. 

Definition  of  Terms 


Certiorari  refers  to  a discretionary  device  issued  by  a superior  court  to  an 
inferior  court  requiring  the  latter  to  produce  a certified  record  of  a particular  case 
tried  therein.  The  court  issuing  the  writ  may  inspect  lower  court's  proceedings 
and  determine  whether  there  have  been  any  irregularities  It  is  most  commonly 
used  to  refer  to  the  Supreme  Court  of  the  United  States,  which  uses  the  writ  to 
choose  the  cases  it  wishes  to  hear  (Black,  1979). 

The  "danqerousness  exception"  refers  to  Petitioner  Honig's  argument  in 
Honig  v.  Doe  (1988)  that  an  exception  to  the  "stay-put"  provision  of  § 1415(e)(3) 


of  the  EHA  implicitly  existed  that  allowed  school  officials  to  exclude  disabled 
students  who  posed  a threat  to  the  safety  of  others  (Osborne,  1988). 
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A disability  is  defined  by  the  Americans  With  Disabilities  Act  (ADA)  of 
1990  as  “a  physical  or  mental  impairment  that  substantially  limits  one  or  more  of 
the  major  life  activities  of  an  individual;  a record  of  such  impairment;  or  being 
regarded  as  having  such  an  impairment.  Major  life  activities  are  functions  such 
as  caring  for  oneself,  performing  manual  tasks,  walking,  seeing,  hearing, 
speaking,  breathing,  learning,  and  working"  (ADA  42  U.S.C.  § 12101). 

Expulsion  refers  to  the  exclusion  of  a student  from  school  for  more  than 
10  days  ( Honig , 1988). 

The  term  handicapped  children  refers  to  "mentally  retarded,  hard  of 
hearing,  deaf,  speech  impaired,  visually  handicapped,  seriously  emotionally 
disturbed,  orthopedically  impaired,  or  other  health  impaired  children,  or  children 
with  specific  learning  disabilities,  who  by  reason  thereof  require  special 
education  and  related  services"  (Education  For  All  Handicapped  Children  Act,  20 
U.S.C.  § 1401(1)).  In  accordance  with  the  changes  in  statutory  language 
brought  about  by  the  ADA,  most  instances  of  the  term  “handicap”  have  been 
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changed  to  variations  of  the  term  “disability”  in  this  commentary.  The  older  term 
is  occasionally  found  in  this  narrative  based  on  its  use  in  cited  sources.  (Dagley, 
McGuire,  & Evans,  1994;  Zirkel,  1993). 

Inclusion  refers  to  teaching  disabled  students,  no  matter  how  severe,  with 
non-disabled  age  and  grade  peers  in  regular  education  classrooms  of  their  home 
schools  for  the  full  day  with  support  services  provided  within  that  classroom. 

This  differs  from  mainstreaming,  which  refers  to  integrating  disabled  with  non- 
disabled students  for  a portion  of  the  day,  usually  during  non-academic  periods 
or  at  times  when  the  regular  education  program  does  not  have  to  be 
substantially  modified  to  accommodate  the  disabled  student  (McCarthy,  1995). 

In-school  suspension  refers  to  the  exclusion  of  a student  from  the  majority 
of  the  student  body  but  still  maintaining  him/her  on  the  school  campus. 

The  term  related  services  refers  to  transportation  and  other  corrective  and 
supportive  services  (including  speech  pathology  and  audiology,  psychological 
services,  physical  and  occupational  therapy,  recreation,  counseling  and 
diagnostic  medical  services)  as  may  be  required  to  assist  a disabled  child  to 
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benefit  from  special  education  (Education  For  All  Handicapped  Children  Act,  20 
U.S.C.  § 1401(17)). 

Serial  suspension  refers  to  cumulative  suspension  or  successive 
disciplinary  suspensions  from  a school  program  or  a related  service,  each  of  10 
days  or  less  for  the  same  student  during  the  school  year. 

The  "stay-put"  provision  directs  that  a disabled  child  "shall  remain  in  [his 
or  her]  then  current  educational  placement  pending  completion  of  any  review 
proceedings,  unless  the  parents  and  educational  agencies  otherwise  agree" 
(Education  For  All  Handicapped  Children  Act,  20  U.S.C.  § 1415(e)(3)).  This  is 
sometimes  called  "pendency,"  the  "status  quo"  provision,  or  § 1415(e)(3)  in 


commentary  (Sorenson,  1990b). 


CHAPTER  2 

REVIEW  OF  LITERATURE 


Historical  Overview 


Education  provided  for  the  disabled  has  developed  very  slowly  in  the 
United  States.  Programs  originated  in  the  early  nineteenth  century  when 
isolated  advocates  established  schools  or  institutions  or  pressured  states  to  pass 
legislation  to  aid  disabled  individuals.  Special  education  formerly  began  when 
Thomas  Hopkins  Gallaudet  founded  the  American  Asylum  for  the  Education  of 
the  Deaf  and  Dumb  (known  today  as  the  American  School  for  the  Deaf)  in 
Hartford,  Connecticut  in  1817.  Gallaudet  and  a deaf  teacher,  Laurent  Clerc, 
traveled  to  several  American  cities  soliciting  money  to  establish  the  school  that 
would  train  children  in  the  newly  devised  method  of  manual  communication. 

They  persuaded  the  Connecticut  legislature  to  appropriate  money  to  add  to  what 
they  had  collected  from  private  sources  and  opened  the  school  to  seven 
students.  In  1819  they  secured  a large  donation  of  land  from  the  federal 
government,  which  was  sold,  to  provide  funding  for  other  children.  During  that 
year,  other  states  began  sending  money  to  the  school  for  tuition  for  their  children 
(Alexander  & Alexander,  1985). 
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In  subsequent  years,  other  programs  were  founded  in  several  states  to 
educate  deaf  students.  The  New  York  Institution  for  the  Education  of  the  Deaf 
and  Dumb  was  opened  in  1818  as  a day  school,  funded  by  private  sources. 
Three  years  later  the  State  of  New  York  took  over  its  funding  and  it  soon  became 
a residential  facility.  A third  school  for  deaf  children  was  founded  in 
Pennsylvania  in  1820  and  was  supported  by  the  state  by  the  next  year.  During 
the  years  1823  to  1844,  three  state-supported  schools  for  the  deaf  were 
established  in  Kentucky,  Ohio,  and  Virginia.  Seventeen  additional  schools  were 
instituted  for  the  deaf  by  1860.  In  1864  the  National  Deaf  Mute  College  was 
established  in  Washington,  D.C.,  later  to  be  named  Gallaudet  College 
(Alexander  & Alexander,  1985). 

Other  exceptionalities  received  some  services  in  the  nineteenth  century 
but  meager  financial  resources  and  public  apathy  prevented  most  efforts.  Some 
successful  programs  were  founded  during  this  period  largely  due  to  the  efforts  of 
influential  individuals.  Horace  Mann  persuaded  the  Massachusetts  Legislature 
to  pass  the  "Resolve  for  Erecting  a Lunatic  Hospital"  in  1830.  The  first  state 
hospital  for  the  mentally  ill  was  subsequently  founded  in  Worcester, 
Massachusetts.  The  leaders  from  the  State  of  New  York  responded  to  the 
growing  number  of  blind  individuals  and  established  a school  for  the  blind  in 
1832.  Influential  people  in  other  states  realized  the  need  for  care  of  the  disabled 
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so  by  1852,  New  York,  Pennsylvania,  and  Massachusetts  had  institutions  for  the 
mentally  disabled.  Day  programs  for  deaf  children  were  started  in  Boston  in 
1869  and  classes  for  the  mentally  disabled  were  begun  in  Providence,  Rhode 
Island  in  1896.  A few  classes  for  the  physically  disabled  and  blind  were 
incorporated  into  public  schools  in  Chicago  in  1900  (Alexander  & Alexander, 
1985). 

Students  who  exhibited  aberrant  behavior  and  had  difficulty  conforming  to 
the  schools  were  often  excluded  from  the  programs  that  were  designed  for  them 
(Alexander  & Alexander,  1985).  Lawsuits  concerning  the  rights  of  the  disabled 
began  at  this  time.  In  the  late  nineteenth  century,  "a  Massachusetts  court  ruled 
that  student  behavior  resulting  from  'imbecility'  was  grounds  for  expulsion, 
thereby  barring  many  mentally  retarded  students  from  public  schools"  (Alexander 
& Alexander,  1985,  p.367,  citing  Watson  v.  City  of  Cambridge,  1893).  A court  in 
1919  in  State  ex  rel.  Beattie  v.  Board  of  Education  decided  "that  a handicapped 
student,  although  academically  capable,  could  be  excluded  from  regular  public 
school  classes  because  his  handicap  had  'a  depressing  and  nauseating  effect 
on  teachers  and  school  children'"  (Alexander  & Alexander,  1985,  p.367). 

Court  rulings  such  as  Watson  (1893)  and  Beattie  (1919)  prevented 
severely  disabled  children  (i.e.,  children  with  cerebral  palsy,  spina  bifida,  polio, 
trainable  mentally  disabled,  and  severely  emotionally  disabled)  from  attending 
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public  school.  Since  programs  for  the  severely  disabled  had  not  been  developed 
yet  in  most  areas  of  the  country,  parents  of  the  children  had  to  rely  on  residential 
institutions,  private  tutors,  or  forego  education  for  their  children  completely 
(Alexander  & Alexander,  1985). 

Federal  Legislation  Affecting  the  Disabled 

Despite  the  attitude  of  the  Beattie  (1919)  court,  social  conditions  in  the 
United  States  changed  public  opinion  and,  in  turn,  legislation  in  favor  of  the 
disabled.  The  need  for  educational  programs  for  the  disabled  was  brought  to 
national  attention  by  the  return  home  of  disabled  World  War  I veterans  in  1918 
and  1919.  The  awareness  of  the  problems  experienced  by  the  disabled 
culminated  in  the  passage  of  The  Soldiers'  Rehabilitation  Act  in  1918  and  the 
Smith-Bankhead  Act  in  1920.  Both  acts  provided  vocational  assistance  in  job 
training  and  counseling  for  disabled  persons.  The  Federal-State  Program  of 
Vocational  Rehabilitation,  enacted  in  1920,  was  the  first  federal  program  for 
helping  people  with  disabilities.  Additional  programs  for  the  disabled  became 
part  of  the  Social  Security  Act  (1935).  Subsequent  amendments  to  the  Act  were 
passed  in  1943,  1954,  1965,  1967,  and  1968  (Wenkart,  1990).  In  1944  the 
Vocational  Rehabilitation  Act  was  amended  to  include  the  mentally  ill  and 


24 


mentally  disabled,  as  well  as  the  allocation  of  some  funds  for  research  and 
teacher  training  (Alexander  & Alexander,  1985;  Kimbrough  & Nunnery,  1983). 

In  1954,  the  Supreme  Court  ruled  in  the  landmark  case,  Brown  v.  Board  of 
Education,  that  all  school  children  have  the  right  to  an  equal  education.  The 
Court's  rejection  of  the  "separate  but  equal"  doctrine  opened  the  way  for 
Congress  to  give  statutory  support  for  disabled  children  to  receive  an  education. 
While  specifically  referring  to  rights  of  black  children  and  the  desegregation  of 
public  schools,  Brown  set  a precedent  for  the  extension  of  educational  access  to 
all  children  (Alexander  & Alexander,  1985;  Baxter,  1989). 

Education  of  the  disabled  was  only  mildly  affected  by  Brown  (1954)  in 
ensuing  years.  Federal  money  was  allocated  to  the  states  in  1961  to  train 
teachers  of  deaf  children  and  to  make  the  services  of  audiologists  and  speech 
pathologists  available.  In  1963,  with  the  influence  of  President  John  F.  Kennedy 
and  his  active  family,  Congress  provided  money  for  matching  grants  for 
institutions  for  the  mentally  disabled,  community  mental  health  facilities,  and 
funds  to  train  teachers  of  the  mentally  disabled  (Kimbrough  & Nunnery,  1983). 
During  the  Kennedy  administration  other  activities  for  the  mentally  disabled  were 
founded,  such  as  the  Special  Olympics  and  various  awareness  programs. 

The  first  important  Congressional  response  to  Brown  (1954)  concerning 
the  disabled  did  not  occur  until  1965  with  the  passage  of  the  Elementary  and 
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Secondary  Act  (P.L. 89-750).  This  powerful  legislation  allocated  federal  money  to 
states  for  educational  purposes.  However,  the  Act  focused  on  economically 
disadvantaged  students  and  merely  reflected  concern  over  the  lack  of  regulation 
of  educational  rights  of  the  disabled.  It  did  little  to  foster  programs,  procedures, 
and  did  not  allocate  funds  specifically  for  education  of  the  disabled  (Baxter, 

1989;  Gallagher,  1989). 

In  the  year  following  the  passage  of  the  Elementary  and  Secondary  Act  of 
1965,  Congress  created  the  Bureau  for  Education  and  Training  of  the 
Handicapped  and  established  the  National  Advisory  Committee  on  Handicapped 
Children.  This  was  followed  by  the  passage  of  the  Handicapped  Children's  Early 
Education  Assistance  Act  of  1968  which  authorized  model  education  centers  for 
preschool-aged  disabled  children  (Kimbrough  & Nunnery,  1983). 

The  second  major  piece  of  Congressional  legislation  concerning  the 
disabled  was  enacted  five  years  after  the  Elementary  and  Secondary  Act.  The 
Education  of  the  Handicapped  Act  of  1970  (P.L. 91-230)  provided  more  guidance 
and  funding  to  assist  states  in  establishing  programs  for  the  disabled.  The 
programs,  however,  were  frequently  inconsistent,  highly  exclusionary,  and 
lacked  sufficient  funding  to  be  effective  (Baxter,  1989). 

A turning  point  in  the  rights  of  the  disabled  occurred  in  1972.  Two 
landmark  court  decisions,  Pennsylvania  Association  for  Retarded  Children 
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(P.A.R.C.)  v.  Commonwealth  of  Pennsylvania  (1972)  and  Mills  v.  Board  of 
Education  (1972),  induced  Congress  to  pass  more  legislation  for  the  disabled.  In 
P.A.R.C.,  the  court  held  that  mentally  disabled  students  in  Pennsylvania  were 
entitled  to  a free  public  education,  could  not  be  excluded  from  school,  and  must 
be  educated  in  a regular  environment  whenever  possible.  The  court  rejected  the 
school  district's  "state-of-the-practice"  comparison  to  programs  offered  in  other 
urban  areas  and  established  that  the  district  was  required  to  keep  up  with  the 
"state-of-the-art  for  handicapped  services.”  Procedural  due  process  and  periodic 
re-evaluations  of  the  children  were  also  part  of  the  court's  decision.  Specific 
methods  of  education  were  left  up  to  educators  but  school  officials  were  given  a 
clear  mandate  to  improve  services  (Alexander  & Alexander,  1985;  Baxter,  1989; 
Kent,  1988;  Thomas,  1985). 

In  Mills  (1972),  the  court  of  the  District  of  Columbia  held  that  suspension, 
expulsion,  reassignment,  and  transfer  of  disabled  students,  without  due  process 
of  law,  violated  the  Fourteenth  Amendment  of  the  Constitution  of  the  United 
States.  The  Mills  decision  also  contained  a provision  for  a "free  appropriate 
education"  for  all  students  and  required  an  "Individual  Educational  Plan  (IEP)"  to 
be  written  for  each  disabled  student.  The  Mills  decision  expanded  the  P.A.R.C. 
(1972)  ruling  to  include  all  exceptional  children.  The  court  defined  "exceptional" 
children  as  "mentally  retarded,  emotionally  disturbed,  physically  handicapped, 
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hyperactive  and  other  children  with  behavioral  problems"  ( Mills  at  866).  The 
plaintiffs  estimated  that  "there  are  22,000  retarded,  emotionally  disturbed,  blind, 
deaf,  and  speech  or  learning  disabled  children  [in  the  District  of  Columbia],  and 
perhaps  as  many  as  18,000  of  these  children  are  not  being  furnished  with 
programs  of  specialized  education"  ( Mills  at  866).  The  court's  ruling  began  the 
efforts  to  remedy  the  situation  in  the  District  of  Columbia  and  throughout  the 
United  States  (Alexander  & Alexander,  1985;  Baxter,  1989;  Brady,  McDougall,  & 
Dennis,  1989;  Kent,  1988;  Thomas,  1985). 

The  1972  Mills  and  P.A.R.C.  cases  were  important  because  they  aroused 
the  awareness  of  Congress  to  the  conditions  of  the  disabled  and  led  to  the 
passage  of  the  Rehabilitation  Act  of  1973,  P.L.  93-112  (commonly  known  as 
Section  504)  and,  ultimately,  the  Education  For  All  Handicapped  Children  Act  of 
1975  (P.L. 94-142).  The  sponsors  of  the  Rehabilitation  Act  sought  to  eliminate 
discrimination  against  the  disabled  in  employment  and  in  education.  Section  504 
of  the  Act  not  only  concerned  discrimination  in  work  situations,  but  also 
addressed  the  problems  of  disabled  children  receiving  equal  educational 
opportunity.  Five  mandates  of  Section  504  that  directly  related  to  education 
assured  disabled  students:  "a)  location  and  notification;  b)  free  appropriate 
public  education;  c)  educational  setting;  d)  evaluation  and  placement;  and  e) 
procedural  safeguards"  (from  the  Education  of  the  Handicapped  Act  of  1970, 
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Section  84.32-84.36).  The  key  intent  of  Section  504  was  that  the  basic 
vocational  rehabilitation  program  must  not  only  serve  more  disabled  individuals, 
but  also  place  emphasis  on  rehabilitating  more  severely  disabled  individuals 
(Wenkart,  1990). 

The  provisions  of  Section  504  were  further  strengthened  by  P.L.94-142 
which  provided  not  only  for  a free  appropriate  education  and  due  process 
(procedural  safeguards),  but  also  required  that  students  be  educated  in  the 
"least  restrictive  environment"  (Alexander  & Alexander,  1985).  P.L.94-142 
attempted  to  solve  three  main  problems  of  educating  the  disabled.  The  first  was 
the  insufficient  funding  of  the  Education  of  the  Handicapped  Act  of  1 970.  P.L.94- 
142  provided  massive  state  grants  earmarked  for  special  education.  The  second 
was  the  lack  of  procedural  safeguards  that  allowed  the  disabled  students  to  be 
expelled  in  Mills  (1972)  and  P.A.R.C.  (1972).  Studies  in  1975  had  shown  that 
only  half  of  the  nation's  disabled  were  receiving  any  public  education  (Senate 
Report  No.  94-168).  This  was  partially  solved  by  requiring  the  states  to  provide 
programs  for  disabled  children  from  ages  3 to  21  to  receive  federal  funds.  Third, 
P.L.94-142  provided  a way  for  systematically  evaluating  students,  placing  them 
in  appropriate  settings,  and  periodically  re-evaluating  their  needs  and 
placements  (Alexander  & Alexander,  1985;  Barnette  & Parker,  1982;  Baxter, 
1989;  Brady,  etal.,  1989;  Gallagher,  1989;  Hakola,  1989;  Heslep,  1989; 
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Kimbrough  & Nunnery,  1983;  Larson,  1985;  Martin,  1979;  McCarthy,  1988;  Neal 
& Kirp,  1985;  Shrybman,  1982;  Singletary,  Collins,  & Dennis,  1978;  Turnbull  & 
Turnbull,  1978;  Yanok,  1986). 

A crucial  provision  of  P.L. 94-142  was  for  parental  involvement  in 
decisions  concerning  their  child's  placement.  The  law  states  that  if  parents 
disagree  with  the  results  of  the  school  district's  decision,  they  can  bring  civil 
action.  The  Act  allows  the  child  to  be  admitted  or  permitted  to  retain  his  current 
placement  pending  the  outcome  of  administrative  hearings  or  litigation.  This  is 
called  the  "stay-put"  or  "status  quo"  provision  (Baxter,  1989;  Champagne,  1990; 
Dagley,  etal.,  1994;  Gelbman,  1989;  Goldberg,  1988;  Goldberg,  1989;  Hakola, 
1989;  Kent,  1988;  Koehler,  1989;  Lincoln,  1989;  Osborne,  1988;  Sarzynski, 
1988;  Sorenson,  1990;  Strope  & Broadwell,  1990;  Tatel  & Mincberg,  1989; 
Thomas,  1985;  Yell,  1989). 

P.L. 94-142  has  been  amended  several  times  (in  1977,  1983,1986,  and 
1990),  increasing  the  opportunity  for  an  equal  education  for  all  disabled  children 
with  each  amendment.  The  most  recent  amendment,  the  Individuals  with 
Disabilities  Education  Act  (IDEA),  required  services  for  disabled  children  who 
were  previously  overlooked  by  P.L. 94-1 42,  children  from  birth  to  age  3.  IDEA 
promoted  mainstreaming  in  the  public  schools  and  required  that  “to  the 
maximum  extent  appropriate,  handicapped  children  . . . [should  be]  educated 
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with  children  who  are  not  handicapped  . . . "(at  1412(5)(B)).  The  regulations 
allowed  for  a “continuum  of  alternative  placements  ...”  which  involve  “selecting 
the  least  restrictive  environment ...”  (at  300.551  and  300.552(d)  in  Guernsey  & 
Klare,  1993;  Mawdsley,  1993). 

At  the  time  that  P.L. 94-142  was  passed  in  1975,  the  general  practice  was 
to  place  the  majority  of  disabled  students  in  self-contained  classes  (full-time 
special  education)  or  in  resource  classes  (part-time  in  special  education  and  the 
rest  of  the  time  in  regular  classes).  IDEA  and  several  court  decisions  such  as, 
Ronckerv.  Walter  (1983),  Daniel  R.R.  v.  State  Board  of  Education  (1989),  Greer 
v.  Rome  City  School  District  (1991),  Oberti  v.  Board  of  Education  (1993),  Clyde 
K.  v.  Puyallup  School  District  (1994),  and  Sacramento  City  Unified  School 
District  v.  Rachel  H.  (1994),  have  forced  school  districts  to  develop  new  delivery 
systems  for  disabled  students  and  place  them  in  the  least  restrictive  environment 
(LRE).  Schools  are  being  required  to  restructure  and  develop  new  policies  that 
will  affect  both  non-disabled  and  disabled  students  (Julnes,  1994;  McCarthy, 
1995;  Mawdsley,  1993). 
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Recent  Cases  and  Legislation  Affecting  the  Disabled 

Since  the  passage  of  P.L. 94-142  in  1975,  there  has  emerged  a 
substantial  amount  of  litigation  from  parents,  school  districts,  and  teachers 
concerning  disabled  students  (Dagley,  et  al.,  1994;  Sorenson,  1990b).  The 
litigants  have  requested  the  courts  to  clarify  complex  issues  and  settle  disputes 
regarding  appropriate  educational  placement  of  all  students.  In  interpreting  laws 
and  regulations,  courts  have  constructed  a body  of  common  law  (based  on  court 
decisions  rather  than  legislative  enactment)  in  the  absence  of  explicit  statutory 
laws  (Yell,  1989;  Yell,  1990).  At  this  time,  some  issues  in  special  education 
remain  unclear  because  some  of  the  interpretations  have  been  contradictory  and 
many  of  the  decisions  only  apply  to  a particular  jurisdiction.  The  United  States 
Supreme  Court  opinions  usually  serve  to  remove  questions  surrounding  issues 
because  the  decisions  become  the  law  of  the  land  and  establish  precedence 
over  lower  court  decisions  (Yell,  1989). 

Legal  influences  affecting  education  are  continually  shaping  the  delivery 
of  services  for  all  students  because  some  issues  in  education  are  constantly 
evolving  (McCarthy,  1995;  Osborne,  1995;  Prasse,  1986).  Even  recent  Supreme 
Court  decisions  have  not  resolved  all  the  questions  and  problems  in  the  field  of 
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education  (Goldberg,  1989;  Guernsey  & Klare,  1993;  McCarthy,  1995;  Tatel  & 
Mincberg,  1989). 

Special  education  is  probably  the  most  active  and  controversial  area  of 
educational  law  (Zirkel,  1988;  Zirkel,  1993A).  The  passage  of  the  Handicapped 
Children's  Protection  Act  of  1986  (which  allowed  attorney's  fees  to  be  collected 
by  parents  when  they  prevailed  in  court  decisions,  but  not  by  schools)  assured 
more  litigation  in  this  area  (Dagley,  1994;  Guernsey  & Klare,  1993;  Hakola,  1989; 
Zirkel,  1988). 

Since  the  passage  of  P.L. 94-142,  the  provisions  have  been  challenged 
and  taken  to  the  Supreme  Court  seven  times.  First,  the  Court  clarified  the 
meaning  of  a free  appropriate  public  education  in  Board  of  Education  v.  Rowley 
in  1982  and,  second,  the  meaning  of  related  services  in  Irving  Independent 
School  District  v.  Tatro  in  1984.  In  the  third  challenge,  it  resolved  the  dispute 
over  the  collection  of  attorney's  fees  by  parents  in  Smith  v.  Robinson  in  1984. 

The  fourth  case,  in  1985,  dealt  with  the  appropriateness  of  an  IEP  in  Burlington 
School  Committee  v.  Department  of  Education.  In  1988,  in  the  fifth  case,  Honig 
v.  Doe , the  Court  deliberated  on  the  "stay-put"  provision  of  P.L. 94-1 42  and  the 
discipline  disabled  children.  In  1989,  the  Supreme  Court  decided  the  sixth  and 
seventh  disputes  involving  provisions  of  P.L. 94-142.  It  affirmed  the  immunity  of 
state  governments  under  the  Eleventh  Amendment  in  Dellmuth  v.  Muth  and  the 
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appropriateness  of  an  educational  placement  for  an  ineducable  child  in 
Rochester  School  District  v.  Timothy  W.  (Brady,  et  al.,  1989;  Champagne,  1990; 
Strope  & Broadwell,  1990;  Zirkel,  1988;  Zirkel,  1989).  Unfortunately,  the  Court's 
decisions  in  Honig  (1988)  answered  some  questions  but  left  others  unanswered. 
This  has  resulted  in  discipline  being  one  of  the  highest  priorities  of  concern  of 
administrators,  teachers,  and  parents  (Baxter,  1989;  Gelbman,  1989;  Goldberg, 
1988;  Hakola,  1989;  Julnes,  1994;  Katsiyannis  & Prillaman,  1989;  Koehler, 

1989;  Lincoln,  1989;  Osborne,  1988;  Rose,  1988;  Seiden  & Zirkel,  1988; 
Sorenson,  1990a;  Sorenson,  1993). 

The  most  recent  legislative  action  concerning  people  with  disabilities  was 
signed  into  law  on  July  26,  1990  by  then  President  George  Bush.  The 
Americans  with  Disabilities  Act  of  1990  (ADA)  was  passed  to  provide  “a 
comprehensive  national  mandate  for  the  elimination  of  discrimination  against 
individuals  with  disabilities”  (42  U.S.C.  § 12101(b)(2)).  On  July  26,  1994, 
employers  with  15  or  more  employees  had  to  have  all  provisions  of  the  ADA  in 
place  (Miles,  et  al.,  1991;  Osborne,  1995). 

The  ADA  was  designed  clarify  the  confusion  surrounding  the  previous 
legislative  acts  regarding  the  disabled.  It  was  enacted  to  eliminate  discrimination 
against  people  with  disabilities  in  employment,  public  transportation,  public 
services,  public  accommodations,  commerce,  government,  and 
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telecommunications  (Miles,  etal.,  1991;  Osborne,  1995).  The  ADA  included 
people  who  were  not  previously  protected  by  federal  legislation  such  as  those 
with  AIDS,  heart  disease,  attention  deficit  disorders,  cancer,  mental  illness, 
epilepsy,  and  rehabilitated  drug  and  alcohol  users.  Individuals  with  conditions 
that  have  been  traditionally  considered  as  disabilities  (i.e. , people  with  visual 
impairments,  hearing  impairments,  mental  disabilities,  physical  disabilities, 
learning  disabilities,  or  emotional  disabilities)  are  protected  by  the  ACT.  Those 
not  included  for  protection  are  any  person  who  poses  a direct  threat  to  the  health 
and  safety  of  others  and  cannot  be  handled  by  "reasonable  accommodation." 
These  include,  homosexuals,  bisexuals,  illegal  drug  users,  pedophiles, 
compulsive  gamblers,  and  others  (Miles,  et  al.,  1991). 

The  ADA  affects  all  public  facilities  except  private  clubs  and  religious 
organizations.  All  educational  institutions  from  nurseries  to  post  graduate 
schools,  including  secular  private  schools,  are  affected  by  the  Act  (Americans 
With  Disabilities  Act  of  1990). 

In  accordance  with  the  changes  in  statutory  language  of  the  ADA,  most 
instances  of  the  word  “handicap”  have  been  replaced  with  variations  of  the  word 
“disability”  whenever  possible  in  this  commentary  (Dagley,  et  al.,  1994).  These 
changes  underlie  the  prescriptive  direction  of  the  ADA  and  advise  schools  to 


adopt  measures  aimed  at  abolishing  discrimination  against  disabled  individuals 
(Miles,  et  al. , 1991). 


Discipline  of  Disabled  Students 

The  most  controversial  issue  in  special  education  since  P.L. 94-142  was 
passed  in  1975  has  concerned  the  discipline  of  disabled  students  (Hakola,  1989 
Sorenson,  1993).  The  topic  of  discipline  was  not  addressed  in  P.L. 94-142  and 
subsequent  actions  (i.e.,  the  Americans  with  Disabilities  Act  of  1990  or 
Individuals  with  Disabilities  Education  Act).  The  result  has  been  confusion  and 
uncertainty,  particularly  regarding  the  use  of  suspension  and  expulsion  (Dagley, 
et  al.,  1994;  Ellis  & Geller,  1993;  Guernsey  & Klare,  1993;  Golden,  1993; 
Koehler,  1989;  Stover,  1992). 

Rose  (1988)  published  an  investigation  of  the  status  of  the  use  of 
exclusionary  discipline  practices  with  disabled  students  in  American  public 
schools.  He  found  that  the  disabled  students  in  many  schools  did  not  have  a 
clear  indication  of  which  behaviors  would  result  in  specific  consequences.  He 
suggested  that  the  types  of  disciplinary  procedures  used  in  a school  may  be  a 
function  of  where  and  in  what  size  community  the  school  is  located. 


36 


Rose  (1988)  also  found  that  certain  classes  of  behavior  were  differentially 
related  to  particular  types  of  discipline.  He  found  that  disruptive  behaviors, 
smoking,  and  insubordination  were  the  most  likely  behaviors  to  result  in  a student 
receiving  in-school  suspension.  Fighting,  theft,  and  having  weapons  at  school 
would  most  likely  result  in  out-of-school  suspension.  Drug  and  alcohol  abuse, 
committing  felonies  at  school,  endangering  others,  hitting  an  adult,  arson,  and 
repeated  violations  of  the  school's  behavior  code  were  the  most  likely  behaviors  to 
result  in  expulsion.  He  concluded  that  the  use  of  punishment  was  implemented 
differently  for  disabled  and  non-disabled  students  and  that  relatively  few  schools 
had  special  rules  regarding  the  use  of  exclusionary  discipline,  despite  the 
recommendations  of  the  courts. 

The  Supreme  Court  decision,  Honig  v.  Doe  (1988),  concluded  a year  after 
Rose  (1988)  conducted  his  study.  The  decision  clarified  some  of  the  questions 
surrounding  the  issue  of  disciplining  disabled  students,  but  left  several  important 
aspects  unclear  (Baxter,  1989;  Dagley,  et  al.,  1994;  Gelbman,  1989;  Guernsey  & 
Klare,  1993;  Goldberg,  1988;  Hakola,  1989;  Lincoln,  1989;  Osborne,  1988; 
Sarzynski,  1988;  Strope  & Broadwell,  1990;  Tatel  & Mincberg,  1989;  Thomas  & 
Russo,  1995;  Yell,  1989;  Yell,  1991).  Many  school  systems  no  longer  expel 
disabled  students  but  still  use  serial  suspensions  that  accumulate  more  than  10 
days  per  school  year  as  disciplinary  procedures  (Thomas  & Russo,  1995). 
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In  a recent  study,  Ciolfi  (1994)  investigated  the  use  of  out-of-school 
suspensions  of  non-disabled  students  in  central  Florida  senior  high  schools  and 
found  that  there  was  not  a uniform  standard  for  the  procedure  across  school 
districts  or  individual  schools.  He  concluded  that  there  was  still  confusion  about 
the  legal  use  of  suspension  with  all  students.  He  found  a significant  relationship 
between  school  size  and  the  use  of  suspension  and  that  suspensions  of  black 
students  were  more  significant  in  small  and  medium-sized  schools  while  white 
students  were  suspended  more  often  in  large  schools.  Another  finding  of  the 
study  was  that  leadership  style  of  the  principal  affected  student  suspensions. 
Significance  was  found  in  the  association  between  a directive  leadership  style 
and  suspensions  as  opposed  to  a supportive  leadership  style. 

To  understand  the  Honig  v.  Doe  (1988)  case,  it  is  necessary  to  investigate 
the  case  law  that  preceded  the  decision  concerning  discipline.  School  officials 
have  the  responsibility  of  maintaining  an  environment  that  is  safe  and  conducive 
to  learning.  To  fulfill  the  obligation,  it  is  necessary  to  establish,  promote,  and 
equitably  enforce  reasonable  rules  and  regulations.  The  rules  are  to  be 
established  in  good  faith  and  designed  to  meet  the  objectives  of  the  school 
(Furst,  1995;  Julnes,  1994).  The  authority  of  educators  to  regulate  student 
behavior  rests,  in  part,  in  the  concept  of  in  loco  parentis  (in  place  of  the  parent), 
but  the  control  is  not  absolute.  In  a landmark  decision  in  1969,  Tinker  v.  Des 


Moines , the  Supreme  Court  ruled  that  students  are  "persons"  under  the 
Constitution  and  "do  not  shed  their  rights  at  the  school  house  door"  ( Tinker , at 
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735).  This  decision  gave  students  equal  protection  and  due  process  rights 
guaranteed  by  the  Fourteenth  Amendment  (Thomas,  1985). 

Historically,  school  districts  have  used  suspensions  and  expulsions  as  the 
major  form  of  discipline  of  students  who  are  violent  and  disruptive  (Koehler, 

1989;  Osborne,  1988).  In  1975  the  Supreme  Court  ruled  in  a case  involving  a 
non-disabled  student,  Goss  v.  Lopez,  that  a student's  education  is  a property 
right  protected  by  the  Fourteenth  Amendment.  The  Court  held  that  these  rights 
cannot  be  withdrawn  for  misconduct  without  minimum  due  process  safeguards. 
Brief  suspensions  (up  to  10  days)  do  not  require  a formal  hearing  but  do  require 
an  informal  conference  in  which  the  student  is  informed  of  the  basis  of  the 
accusations  and  be  allowed  the  right  to  refute  the  evidence.  The  Court  held  that 
students  may  be  suspended  or  expelled  as  long  as  they  are  provided  with  notice 
and  an  informal  hearing,  except  when  the  student  is  a danger  to  himself/herself 
or  to  others,  or  when  he/she  causes  a substantial  disruption  in  the  school.  A 
student  must  be  provided  an  informal  hearing  as  soon  after  an  emergency 
removal  as  possible.  The  Goss  court  held  that  discipline  is  essential  to  the 
educational  process  and  that  suspension  is  not  only  a necessary  method  of 
maintaining  order  and  discipline,  but  also  a valuable  educational  device.  The 
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case  did  not  involve  a disabled  student  but  it  applied  to  all  students  (Alexander  & 
Alexander,  1985;  Cooper  & Strope,  1990;  Data  Research,  Inc.,  1993;  Fischer, 
1989;  Gelbman,  1989;  Goldberg,  1988;  Osborne,  1988;  Sacken,  1989;  Thomas, 
1985;  Wood  & Chestnutt,  1995;  Yell,  1989;  Zirkel  & Gluckman,  1990). 

Stuart  v.  Nappi,  in  1978,  was  the  first  case  to  be  heard  by  the  federal 
courts  concerning  discipline  of  disabled  students  (Dagley,  et  al. , 1994).  A 
Connecticut  district  court  held  that  the  disciplinary  measure  of  expulsion  of  an 
emotionally  disabled  high  school  student  with  severe  learning  disabilities 
constituted  a change  of  placement,  therefore,  violated  P.L. 94-142.  The  court 
reasoned  that  temporary  suspension  of  up  to  10  days  was  not  a change  of 
placement.  The  court  concluded  that  suspension  was  the  appropriate  procedure 
to  use  when  dealing  with  a student  who  endangered  the  safety  of  others  and  the 
school  may  take  swift  disciplinary  actions  against  the  student  (Barnette  & Parker, 
1982;  Craft  & Haussmann,  1983;  Gelbman,  1989;  Leone,  1985;  Kent,  1988; 
Thomas,  1985).  The  Stuart  court  "decreed  that  handicapped  children  may  not 
be  expelled  from  school  for  actions  associated  with  or  attributed  to  handicapping 
conditions,  and  created  a double  standard  of  discipline"  (Koehler,  1989,  p.244). 

Other  cases  were  decided  in  the  following  years  that  were  concerned  with 
clarifying  the  intent  of  P.L.94-142  regarding  the  discipline  of  disabled  students. 

In  Howard  S.  v.  Friendswood  Independent  School  District  (1978),  a minimally 
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brain  damaged  child  with  learning  disabilities  and  emotional  problems  was 
dropped  from  his  public  school  placement  without  a hearing  after  a suicide 
attempt.  Although  the  provisions  of  P.L. 94-142  were  not  in  effect  at  the  time  of 
the  dismissal,  the  district  was  still  required  to  comply  with  the  procedural 
safeguards  of  Section  504  of  the  Rehabilitation  Act  of  1973.  The  court  ordered 
the  district  to  conduct  a hearing  to  determine  the  student’s  appropriate 
placement  and  to  pay  for  the  private  schooling  he  received  following  the 
improper  expulsion  (Leone,  1985;  Thomas,  1985). 

In  1979,  an  Indiana  District  Court  heard  the  case,  Doe  v.  Koger,  regarding 
a mildly  mentally  disabled  student  who  had  been  suspended  for  more  than  10 
days  and  later,  expelled  for  the  remainder  of  the  year.  The  court  ruled  that  a 
disabled  child  is  protected  from  disciplinary  procedures  commonly  used  if  it  can 
be  determined  that  the  disruptive  or  inappropriate  behavior  is  a manifestation  of 
his  disabling  condition.  If  it  is  determined  that  the  behavior  does  bear  a 
relationship  to  the  student's  disability,  then  a transfer  to  a more  restrictive 
environment  is  indicated.  If,  however,  it  is  felt  there  is  no  relationship,  then 
methods,  such  as  suspension,  expulsion,  or  corporal  punishment,  under  certain 
guidelines  can  be  employed.  The  Koger  court  also  held  that  disabled  children 
had  no  "superior  rights,"  consequently,  schools  could  expel  the  disabled  in  the 
same  manner  as  the  non-disabled  upon  a finding  that  the  unruly  behavior  came 


from  the  child's  willfulness,  not  his  disability  (Gelbman,  1989;  Leone,  1985; 
Osborne,  1988;  Thomas,  1985;  Yell,  1989). 
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In  a Minnesota  case,  Mrs.  A.J.  v.  Special  School  District  (1979),  the  issue 
of  serial  suspensions  was  addressed.  An  eighth  grade  student  had  been 
suspended  for  15  days  after  a fight  with  another  student.  She  had  received  an 
informal  hearing  before  the  first  of  three  consecutive  five-day  suspensions. 

During  the  suspensions  she  was  staffed  for  an  exceptional  education  program. 
The  federal  district  court  ruled  that  because  she  had  not  been  formally  identified 
as  a disabled  student,  the  school  district  did  not  have  to  follow  P.L. 94-142 
procedures.  The  court  held  that  a school's  duty  begins  after  the  placement,  not 
before.  Under  state  law,  however,  the  school  district  was  found  in  violation  of  the 
requirement  that  an  informal  hearing  be  held  before  each  suspension.  Because 
the  school  held  only  one  hearing,  the  entire  suspension  was  held  to  be 
impermissible  and  all  references  to  the  incident  were  expunged  from  the  school 
records  (Thomas,  1985;  Yell,  1989). 

In  another  1979  case,  Sherry  v.  New  York  State  Education  Department,  a 
federal  district  court  ruled  whether  an  indefinite  suspension  of  a multiple  disabled 
student  from  a state  school  for  the  blind  was  legal.  The  child  was  suspended 
following  an  incident  of  self-injurious  behavior  requiring  hospitalization.  The 
administration  claimed  that  it  did  not  have  the  personnel  necessary  for  adequate 
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supervision.  Multiple  hearings  were  conducted  to  sustain  the  suspension.  The 
court  ruled  that  indefinite  suspensions  are  a change  of  placement  requiring  the 
procedural  safeguards  of  P.L. 94-142.  Withholding  of  education  while  a program 
is  being  prepared  is  not  a justification  for  the  actions  of  the  administration.  The 
court  did  not  specify,  however,  what  constituted  a permissible  suspension. 
(Thomas,  1985;  Yell,  1989). 

In  Blue  v.  New  Haven  Board  of  Education  (1981),  a case  similar  to  Stuart 
v.  Nappi  (1978),  a federal  district  court  in  Connecticut  enjoined  a school  board 
from  expelling  a 16-year-old  emotionally  disturbed  student.  The  student  had 
been  suspended  following  an  altercation  with  a teacher.  The  principal 
recommended  to  the  school  board  that  the  student  be  expelled.  The  planning 
and  placement  team  met  before  the  expulsion  hearing  and  recommended  that 
the  student  receive  homebound  instruction  until  the  hearing  and  a continuation  of 
the  instruction  or  placement  in  a special  school  after  the  hearing.  The  Court  held 
that  expulsion  or  a change  of  placement  while  a complaint  was  pending  was  a 
violation  of  P.L. 94-142.  The  Court  stated  that  homebound  instruction  or 
placement  in  a special  school  interfered  with  the  student's  right  to  education  in 
the  least  restrictive  environment  (Leone,  1985). 

A 1981  Florida  case,  S-1  v.  Turlington,  resulted  in  the  Fifth  Circuit  Court  of 
Appeals  clarification  of  laws  regarding  the  expulsion  of  disabled  students.  The 
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court  held  that  a trained  group  of  persons  must  first  make  the  determination 
whether  the  misconduct  is  related  to  the  child's  disabling  condition.  It  held  that 
expulsion  was  a proper  disciplinary  procedure  for  use  with  a disabled  student 
who  is  dangerous  to  himself/herself  or  to  others  and  when  the  misconduct  was 
not  a result  of  his/her  disability.  Since  an  earlier  court  had  deemed  expulsion 
was  a change  of  placement  in  Stuart  v.  Nappi  (1978),  the  court  in  S-1  ruled  that 
the  procedural  guidelines  as  outlined  in  P.L. 94-142  and  Section  504  must  be 
followed.  The  court  ordered  that  even  when  expulsion  is  perceived  as  an 
appropriate  disciplinary  measure  for  a disabled  student,  an  alternative  method  of 
educational  service  must  be  provided  (Alexander  & Alexander,  1985;  Craft  & 
Haussmann,  1983;  Gelbman,  1989;  Koehler,  1989;  Osborne,  1985;  Osborne, 
1987;  Yell,  1989). 

The  courts  have  heard  cases  concerning  student  behaviors  of  an 
increasingly  violent  nature.  In  1982,  school  officials  in  Kentucky  expelled  a 15- 
year-old  disabled  student  for  kicking  a teacher,  insubordination,  and  breaking  a 
coffee  cup  ( Kaelin  v.  Grubbs , 1982).  In  the  case,  the  Sixth  Circuit  Court  of 
Appeals  steadfastly  held  that  expulsion  constituted  a change  of  placement,  thus, 
entitling  the  student  to  procedural  safeguards  under  P.L. 94-142.  The  argument 
in  the  case  that  Kentucky's  expulsion  laws  apply  equally  to  disabled  and 
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non-disabled  students  was  overruled,  preventing  the  disabled  student  from  being 
expelled  for  violent  behavior  (Koehler,  1989). 

The  courts  have  had  the  responsibility  of  defining  the  school's  role  in 
protecting  the  safety  of  students  while  under  the  school's  jurisdiction.  School 
officials  have  been  required  to  provide  a safe  school  environment  for  all  students 
and  staff  in  their  setting.  Removal  of  a dangerous  child  from  school  as  a 
temporary  measure,  regardless  of  the  disabling  condition,  was  upheld  in 
Reineman  v.  Valley  View  in  1981  and  in  Board  of  Education  v.  Illinois  State 
Board  of  Education  in  1982  (Koehler,  1989;  Thomas,  1985).  More  recently,  a 
Louisiana  appellate  court  upheld  a juvenile  court’s  requirement  that  a violent 
student  be  removed  from  public  school  and  receive  homebound  instruction 
because  of  safety  concerns  for  his  classmates  and  teachers  ( Louisiana  ex  rel. 
B.C.,  Jr.,  1993). 

Providing  a safe  environment  was  also  the  purpose  of  the  1984  decision 
in  Victoria  L.  v.  District  School  Board.  In  the  Florida  case,  the  student,  a specific 
learning  disabled  teenager,  carried  a razor  blade  and  martial  arts  weapons  to 
school  and  threatened  to  kill  a fellow  student.  Relatively  minor  offenses,  such  as 
smoking,  missing  classes,  and  insubordination  were  also  committed.  The 
student  was  transferred  from  a public  high  school  to  a school  designated  for 
"disruptive  and  disinterested  students”  (at  369).  The  Eleventh  Circuit  Court  of 
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Appeals  ruled  that  the  placement  of  the  student  in  an  alternative  education 
program  while  the  procedural  process  was  pending  was  appropriate,  not 
unnecessarily  restrictive,  and  in  no  way  violated  the  student's  rights  to  due 
process.  The  court  held  that  the  student’s  behavior  in  the  regular  school  setting 
posed  a threat  to  others  and  school  officials  were  justified  in  exercising  their 
traditional  disciplinary  authority  to  provide  a safe  school  (Alexander  & Alexander, 
1985;  Kent,  1988;  Osborne,  1985;  Osborne,  1987). 

In  1984,  two  "seriously  emotionally  disturbed  students”  ( LamontX . v. 
Quisenberry  at  809)  were  removed  from  school  after  violent  outbursts  involving 
destruction  of  property  and  the  physical  abuse  of  others.  Both  students  lived  at 
a children's  home  because  they  were  deemed  destructive  and  uncontrollable  by 
their  mothers.  The  students  were  provided  with  a home  tutor  for  an  hour  each 
day  after  their  removal  from  school  but  one  child  refused  to  attend  class.  A 
federal  district  court  in  Ohio  recognized  prior  findings  that  expulsion  represented 
a change  of  placement.  The  court  held  that  removal  from  a classroom  followed 
by  home  instruction  also  constituted  a change  of  placement  and  should  have 
only  been  done  with  parental  consent.  The  court  reasoned  "that  extended  home 
study  represented  extraordinary,  not  normal,  discipline  by  the  school"  (Kent, 
1988,  p.399).  The  court  also  held  that  P.L. 94-142  "created  a 'rebuttable 
presumption'  that  a child  should  remain  in  his  current  placement  pending 
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completion  of  the  proceedings"  (Kent,  1988,  p.398),  unless  the  parents  agree  to 
other  arrangements  (Kent,  1988;  Osborne,  1985).  The  court  ruled  that  only 
parents  may  unilaterally  change  their  child's  placement  (Koehler,  1989). 

In  1985,  the  Fourth  Circuit  Court  of  Appeals  affirmed  previous  court 
rulings  that  expulsion  of  a disabled  child  is  a change  of  placement  ( School  Board 
v.  Malone).  The  court  held  that  a disabled  child's  "condition  was  sufficient 
reason  to  prevent  his  expulsion"  for  drug  dealing  ( Malone  at  1217).  The  court 
reasoned  that  the  "student  was  incapable  of  knowing  the  gravity  of  his  actions 
and  should  have  been  placed  in  a more  restrictive  environment  rather  than  be 
expelled"  ( Malone  at  1217;  Koehler,  1989;  Osborne,  1985). 

Since  1984,  the  courts  have  handed  down  conflicting  decisions  about 
disruptive  and  dangerous  students.  Ruling  contrary  to  LamontX.  (1984),  the 
Fifth  Circuit  upheld  a Mississippi  school's  right  to  expel  a disabled  student  in 
Jackson  v.  Franklin  County  School  Board  (1985).  Jackson,  a 17-year-old 
learning  disabled  student,  was  suspended  three  days  for  sexual  misconduct  with 
another  disabled  student.  The  action  resulted  in  a 1 -month  stay  in  a mental 
hospital.  After  the  hospitalization,  the  student  sought  re-admission  to  school. 
When  school  officials  refused,  Jackson's  mother  sought  an  injunction  against  the 
school  board.  The  court  denied  the  injunction,  basing  its  decision  on  the 
traditional  authority  of  school  boards  to  maintain  safe  schools.  A year  and  a half 
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later,  the  same  Fifth  Circuit  considered  a second  suit  by  Jackson's  mother, 
Jackson  v.  Franklin  County  School  Board  (1986),  and  overruled  the  first  suit. 

The  court  ruled  that  school  officials  had  twice  violated  due  process  procedures 
under  P.L.94-142,  therefore,  the  student  was  deprived  of  rights  to  an  education 
(Cullinan  & Epstein,  1986;  Kent,  1988;  Osborne,  1985). 

In  another  Mississippi  case,  Pascagoula  Municipal  Separate  School 
District  v.  Doe  (1987),  a lOth-grade  learning  disabled  student  was  suspended 
and  recommended  for  expulsion  and  home  tutoring  for  possessing  marijuana 
and  two  knives.  The  Mississippi  Supreme  Court  found  for  the  student.  The 
judges  ruled  that  expulsions  were  proper  only  if  a student  was  dangerous  or  an 
emergency  existed,  if  the  misconduct  was  not  brought  on  by  the  disability,  and  if 
school  officials  offered  alternative  services  during  the  expulsion  (Kent,  1988). 

The  stay-put  provision  of  P.L.94-142  was  of  particular  importance  in  the 
most  recent  cases  concerning  the  issue  of  handling  dangerous  or  disruptive 
disabled  students  (Sorenson,  1990a;  Sorenson,  1990b).  These  cases  include, 
Doe  v.  Maher  in  1986,  Doe  v.  Rockingham  County  School  Board  in  1987  and  the 
Supreme  Court  case,  Honig  v.  Doe  in  1988.  Congress'  purpose  for  including  the 
provision  was  to  protect  disabled  students'  rights  by  guaranteeing  that  the 
students  would  never  be  summarily  excluded  from  school.  Recent  courts  have 
consistently  found  that  expulsion  of  a disabled  child  during  the  placement 
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proceedings  violates  the  provision  because  expulsions  are  considered  a change 
of  placement  ( Hacienda  La  Puenta  School  District  v.  Honig  (1992)). 

Suspensions  of  10  days  or  fewer  are  usually  not  considered  a change  of 
placement  (Baxter,  1989;  Kent,  1988). 

Honici  v.  Doe  (1988) 

The  focus  of  this  study  is  Doe  v.  Maher  (1986),  heard  by  the  Supreme 
Court  as  Honig  v.  Doe  (1988)  It  is  the  most  notable  and  debated  case  regarding 
the  discipline  of  disabled  students  (Lincoln,  1989;  Osborne,  1987).  In  Maher , the 
Ninth  District  Court  of  Appeals  attempted  to  identify  the  type  of  conduct  that 
Congress  was  trying  to  protect  with  P.L. 94-142.  The  court  stated,  "If  the  child's 
misbehavior  is  properly  determined  not  to  be  a manifestation  of  his  handicap,  the 
handicapped  child  can  be  expelled"  {Maher  at  1482).  A footnote  defined  "proper 
determination"  to  be  one  "that  is  arrived  at  by  an  IEP  team  according  to  the 
correct  procedures  ....  or,  if  applicable,  by  a hearing  officer  or  court  of  review" 
{Maher  at  1482). 

The  case  of  Maher  (1986)  and,  later,  Honig  (1988),  involved  the  San 
Francisco  Unified  School  District's  attempt  to  expel  two  emotionally  disabled 
students  from  school  for  violent  and  disruptive  conduct.  John  Doe,  a "socially 
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and  physically  awkward  17  year-old,"  assaulted  another  student  by  choking  and 
kicked  out  a school  window  while  being  escorted  afterwards  to  the  principal's 
office  ( Honig  at  598).  Jack  Smith,  an  "extremely  hyperactive"  13-year-old, 
exhibited  disruptive  behaviors  including  "stealing,  extorting  money  from  fellow 
students,  and  making  sexual  comments  to  female  classmates"  ( Honig  at  599). 
The  trial  court  issued  a permanent  injunction  against  school  district  officials  to 
prevent  the  expulsions  and  the  appellate  court  affirmed  (Osborne,  1987).  The 
Supreme  Court  granted  certiorari  to  resolve  the  questions  still  in  dispute  in  the 
case  ( Honig  at  601). 

The  Supreme  Court  affirmed  the  Ninth  Circuit  Court  in  Honig  (1988)  with 
Justice  William  Joseph  Brennan,  Jr.  writing  the  majority  opinion  and  Justices 
Antonin  Scalia  and  Sandra  Day  O'Connor  dissenting.  An  important  part  of  the 
majority  opinion  was  the  refusal  to  recognize  a dangerousness  exception  to  the 
stay-put  provision  of  P.L.94-142  ( Honig  at  595).  The  Court  also  rejected  the 
argument  by  the  appellant,  Honig,  that  the  Ninth  Circuit  Court's  interpretation  of 
the  provision  conflicted  with  other  federal  courts  of  appeals,  S-1  v.  Turlington 
(1981),  Victoria  L.  v.  District  School  Board  (1984),  and  Jackson  v.  Franklin 
County  School  Board  (1986),  which  had  recognized  a dangerousness  exception 


(Yell,  1989). 
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In  testifying  before  the  court,  Bill  Honig,  the  California  Superintendent  of 
Public  Instruction,  contended  that  Congress  had  omitted  the  dangerousness 
exception  because  it  was  too  obvious  to  mention  and  that  Congress  did  not 
intend  to  strip  the  schools  of  their  traditional  authority  to  separate  violent 
students  from  others.  The  appellant,  Honig,  also  argued  that  the  "remaining 
remedies  available  to  the  schools  for  disciplining  and  segregating  violent 
handicapped  students  were  inadequate  and  illusory"  (Baxter,  1989,  p.570).  (The 
Court  had  suggested  using  "study  carrels,  timeouts,  detention,  or  the  restriction 
of  privileges"  as  "segregation"  methods  {Honig,  1988  at  605).)  Superintendent 
Honig  argued  that  P.L. 94-142  dangerously  prolonged  the  student  removal 
process  because  the  schools  must  exhaust  all  administrative  remedies  before 
changing  a student's  placement,  such  as  in  the  case,  Vogel  v.  School  Board  of 
Montruse,  (1980).  He  stated  that  the  administrative  procedures  and  court  filings 
require  a considerable  amount  of  time  and  that  keeping  violent  students  in  their 
current  placement  hinders  the  schools  from  protecting  non-violent  students  by 
swift  precautionary  measures  ( Honig  at  605;  Baxter,  1989). 

In  the  Honig  (1988)  majority  opinion,  Justice  Brennan  asserted  that 
Congress  did  not  intend  to  omit  a dangerousness  exception.  He  stated  that  the 
main  purpose  of  P.L. 94-142  was  to  prevent  the  exclusion  of  disabled  children 
from  public  education.  He  wrote  that  "Congress  very  much  meant  to  strip 
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schools  of  the  unilateral  authority  they  had  traditionally  employed  to  exclude 

disabled  students,  particularly  emotionally  disturbed  students,  from  school" 

(Honig  at  604).  Justice  Brennan  concluded  that  since  "the  omission  was 

intentional;  we  are  therefore  not  at  liberty  to  engraft  onto  the  statute  an  exception 

Congress  chose  not  to  create"  ( Honig  at  605;  Baxter,  1989). 

Justice  Brennan  further  stated  that  “parents  could  circumvent  the 

administrative  process  and  proceed  directly  to  judicial  review  upon  showing  that 

exhaustion  of  the  process  would  be  futile,  such  as  in  the  case,  Smith  v. 

Robinson  (1984)”  ( Honig  at  606).  He  held  that  educators  would  not  be  left 

"hamstrung"  ( Honig  at  605),  however, 

the  stay-put  provision  effectively  creates  a presumption  in  favor  of  the 
child's  current  educational  placement  which  school  officials  can  overcome 
only  by  showing  that  maintaining  the  child  in  his  or  her  current  placement 
is  substantially  likely  to  result  in  injury  either  to  himself  or  herself,  or  to 
others.  ( Honig  at  606) 

He  went  on  to  state  that  the  judiciary  has  the  power  to  override  the  stay-put 
provision  and  that  the  district  court  could  temporarily  enjoin  a dangerous 
disabled  child  from  attending  school  (Baxter,  1989;  Hakola,  1989). 

The  Supreme  Court  also  overruled  the  Ninth  Circuit's  affirmation  of  a 
California  law  allowing  suspensions  of  up  to  30  days  (Maher,  1986).  The  Court 
re-affirmed  the  Goss  (1975)  court's  directive  limiting  disciplinary  suspensions  to 


up  to  10  school  days  without  requiring  a formal  hearing  and  other  due  process 
procedures  (Koehler,  1989). 
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Justice  Scalia,  joined  by  Justice  O'Connor,  dissented,  but  the  dissent  was 
not  based  on  the  merits  of  the  case.  Instead,  they  wrote  that  the  Supreme  Court 
lacked  jurisdiction  to  decide  the  case  because,  by  the  time  it  was  heard,  John 
Doe  was  24-years-old  and  beyond  the  age  provisions  of  P.L. 94-142  and  20- 
year-old  Jack  Smith  had  left  school  with  no  apparent  desire  to  return.  The 
dissenting  Justices  felt  that  the  decision  was  moot  and  should  not  have  been 
heard  by  the  Court  (Koehler,  1989). 

Several  inconsistencies  were  revealed  when  reviewing  the  Honig  (1988) 
decision.  Justice  Brennan's  conclusion  that  Congress  had  considered  and 
rejected  a dangerousness  exception  is  unsupported  by  the  legislative  history  of 
P.L.94-142.  He  reasoned  that  since  the  courts  allowed  parents  to  circumvent 
exhaustion  of  administrative  remedies,  then  Congress  also  intended  for  schools 
to  have  the  same  opportunity.  This  is  nowhere  in  the  law's  language  or  history. 
He  employed  a strict  interpretation  to  reject  the  dangerousness  exception,  while 
using  a liberal  interpretation  to  give  the  schools  the  new  remedy  of  judicial 
resolution  of  disputes  (Baxter,  1989;  Dagley,  et  al. , 1994;  Julnes,  1994; 
Sorenson,  1990a;  Sorenson,  1990b). 


53 


The  Honig  (1988)  case  established  a rule  of  law  that  rejects  the  notion  of 
either  an  explicit  or  implied  cause  that  would  allow  the  schools  to  remove  a 
violent,  disabled  student  from  school  indefinitely,  or,  pending  his/her  placement 
proceedings.  The  Supreme  Court  did  offer  the  new  option  of  circumventing 
administrative  actions  and  going  directly  to  a court  to  decide  how  to  discipline  a 
dangerous  student.  The  judicial  solution  to  provide  relief  may  cause 
consequential  damage  to  P.L.94-142's  underlying  purpose  of  preventing  the 
unilateral  exclusion  of  disabled  students  from  school  (Baxter,  1989). 

The  Honig  (1988)  rule  clearly  allows  schools  to  use  the  courts  to  obtain 
injunctions  that  will  exclude  students  from  school  pending  the  outcome  of 
placement  proceedings.  The  interpretation  essentially  grants  the  schools  an 
implied  dangerousness  exception  that  was  sought  by  the  appellant  in  the  first 
place.  In  an  implied  exception,  a court's  standard  must  be  met  to  obtain  relief, 
while  an  explicit  exception  is  based  upon  legislative  fixed  standards  that  would 
have  to  be  satisfied.  The  opinion  failed  to  establish  the  burden  of  proof  required 
to  circumvent  administrative  procedures,  thereby,  leaving  it  up  to  individual 
courts  to  make  the  decision.  The  Supreme  Court,  therefore,  denied  the  explicit 
standard,  but  supplied  in  its  place  a more  liberal  implied  exception.  An  extremely 
crucial  problem  with  allowing  schools  easier  access  to  courts  is  that  the 
judiciary's  expertise  on  education  for  the  disabled  is  minimal  at  best.  Honig 
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permits  an  alternative  to  cumbersome  administrative  proceedings  but  places  the 
burden  of  review  on  the  least  experienced  members  involved,  the  judiciary 
(Baxter,  1989). 

Another  problem  with  the  Honig  (1988)  ruling  is  the  potential  creation  of  a 
new  liability  issue  (Baxter,  1989).  School  administrators  are  responsible  for  the 
protection  of  students  and  staff  in  their  setting  from  known  or  foreseeable 
hazards.  A situation  may  arise  where  an  administrator  needs  to  remove  a 
dangerous  disabled  child  to  protect  the  safety  of  others  but  the  child's  parents 
refuse  to  give  their  consent.  In  such  a situation,  the  burden  of  protecting  the 
welfare  of  the  other  students  and  staff  while  ensuring  the  rights  of  the  violent 
student  would  fall  upon  the  frequently  understaffed  special  education  program 
and  the  school  principal  (Baxter,  1989;  Julnes,  1994;  McCarthy,  1995). 

Legal  commentators  are  divided  in  their  opinions  on  whether  the  Honig 
(1988)  decision  and  previous  rulings  created  a dual  standard  of  discipline 
between  disabled  and  non-disabled  children,  thereby  granting  immunity  to  the 
disabled.  Kent  (1988)  stated  that  school  officials  will  have  to  afford  disabled 
students  "special  due  process  rights"  (p.403)  before  changing  their  placement  by 
suspension  of  over  nine  days  or  by  expulsion.  He  further  contended  that 
administrators  will  no  longer  be  able  to  claim  that  they  have  the  duty  to  remove  a 
dangerous  disabled  child  immediately.  Schools  will  have  to  adapt  their  discipline 
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policies  and  teaching  methods  to  reflect  the  opinion.  The  primary  effect  will  be 
"borne  by  schools  forced  to  teach  handicapped  students  in  an  environment  with 
peers,  rather  than  excluding  or  suspending  them  based  on  a dangerousness 
exception"  (p.403). 

In  an  article  entitled,  "Discipline  in  the  Public  Schools:  A Dual  Standard  for 
Handicapped  and  Non-handicapped  Students?",  Simon  (1984)  articulated  the 
requirements  for  expulsion  in  a Goss  (1975)  hearing  for  non-disabled  students. 
She  noted  that  after  misbehavior  warranting  expulsion  is  established,  the  inquiry 
with  disabled  students  shifts  to  whether  the  misbehavior  is  related  to  the 
student's  disability.  She  maintained  that  courts  have  afforded  "extra  procedural 
protection"  to  disabled  students  in  disciplinary  proceedings  (Simon,  1984  p.223). 

Similarly,  Koehler  (1989)  wrote,  "because  of  the  existence  of  the 
expulsion  double  standard,  violently  disruptive  students  who  display  any  variety 
of  identifiable  handicap  cannot  easily  be  controlled  or  removed,  without  parental 
approval,  from  situations  in  which  they  may  harm  themselves  or  others" 

(Koehler,  1 989  p.269).  He  further  stated  that  "control  of  schools  cannot  be 
relinquished  by  educators  without  a loss  being  suffered  by  society  as  a whole" 
(Koehler,  1989  p.269). 

Yell  (1989)  stated  that  educators  should  not  avoid  using  discipline 
because  a child  is  disabled.  He  asserted  that  non-disabled  and  disabled 
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students  must  learn  their  roles  and  responsibilities  in  society  and  must 
understand  the  purposes  of  rules  and  the  consequences  of  breaking  the  rules. 
He  wrote,  "to  shelter  handicapped  students  from  disciplinary  sanctions  would  be 
to  shelter  them  from  the  realities  of  life"  (p.69). 

Sarzynski  (1988)  expressed  as  similar  concern.  He  wrote,  "in  holding  that 
truly  dangerous  handicapped  students  are  not  immune  from  disciplinary 
measures,  the  Court  may  have  actually  created  immunity  for  all  handicapped 
students  from  suspensions  greater  than  ten  days"  (p.25). 

On  the  other  hand,  Gelbman  (1989)  did  not  see  the  Supreme  Court's 
decision  in  Honig  (1988)  as  granting  immunity  from  a school's  disciplinary 
process  to  disabled  students.  She  also  did  not  see  the  decision  as  permitting  a 
student  to  participate  in  programs  when  his/her  behavior  impairs  the  education 
and  safety  of  others.  Gelbman  saw  the  decision  as  merely  limiting  the  authority 
of  school  officials  to  discipline  students.  She  stated  that  "limiting  school  officials' 
disciplinary  authority  will  result  in  less  discrimination  against  the  handicapped" 
(p.165).  She  asserted  that  the  limited  authority  would  be  in  the  best  interest  of 
the  disabled  child  and  would  ensure  that  he/she  receives  an  appropriate 
education. 

Finally,  Baxter  (1989),  proposed  that  Congress  amend  P.L. 94-142  to 
include  a dangerousness  exception  in  the  stay-put  provision.  He  stated,  "the 
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amendment  should  also  include  a mandatory  home-tutoring  program  for  the 
suspended  student"  (p.  578-579)  which  would  prevent  the  loss  of  continuity  in 
the  student's  education  during  the  disciplinary  procedures. 

Baxter  (1989)  contended  that  by  incorporating  a dangerousness 
exception  into  P.L. 94-142  Congress  can  eliminate  the  concerns  over 
inconsistencies  that  each  reviewing  court's  implied  exception  may  bring.  He 
maintained  that  an  explicit  test  provided  by  legislation  would  leave  no  questions 
as  to  the  proof  required  and  the  means  with  which  a disabled  child  may  be 
disciplined. 

The  controversial  topic  of  discipline  may  be  at  the  forefront  of  educational 
law  for  many  years  and  the  subject  of  more  litigation  (Guernsey  & Klare,  1993; 
Sorenson,  1990b).  The  standards  of  Goss  (1975)  are  familiar  and  understood 
by  most  school  officials.  Administrators  should  not  neglect  additional 
requirements  for  the  disabled  that  were  delineated  in  Honig  v.  Doe  (1988),  such 
as,  adherence  to  the  stay-put  provision  and  due  process  procedures  of  P.L.94- 
142  and  not  suspending  disabled  students  for  more  than  10  school  days  per 
year  (Zirkel  & Gluckman,  1990).  Principals  should  be  cautious  when  using  in- 
school suspension,  out-of-school  suspension,  and  expulsion  with  disabled 
students  and  should  receive  training  on  the  legal  aspects  of  discipline  and  school 


management  (Rose,  1988). 


CHAPTER  3 

METHODS  AND  PROCEDURES 


The  purpose  of  this  study  was  to  determine  the  extent  to  which  a Florida 
school  district’s  use  of  out-of-school  suspension  was  different  for  non-disabled 
compared  to  disabled  students.  This  chapter  contains  a description  of  the 
methods  and  procedures  used  in  the  study  to  determine  the  extent  to  which  the 
district  adhered  to  the  disciplinary  procedures  delineated  in  Honig  v.  Doe  (1988). 
In  order  to  investigate  this  matter,  both  qualitative  and  quantitative  methods  were 
used  and  the  following  research  questions  were  addressed: 

1 . For  all  schools  in  the  district  during  the  period  of  the  1 994-1 995 
school  year,  was  there  a difference  in  criteria  used  for  out-of-school 
suspension  of  non-disabled  and  disabled  students? 

2.  For  all  schools  in  the  district  during  the  period  of  the  1 994-1 995 
school  year,  was  there  a difference  in  the  incidence  of  out-of- 
school suspension  of  non-disabled  students  compared  to  disabled 
students  attending  small  (less  than  500  students),  medium  (501  to 
1,200  students),  large  (1,201  to  1,700  students),  or  very  large 
(greater  than  1,700  students)  schools? 
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3.  For  all  schools  in  the  district  during  the  period  of  the  1994-1995 
school  year,  was  there  a difference  in  the  incidence  of  out-of- 
school  suspension  of  non-disabled  students  compared  to  disabled 
students  attending  elementary  (grades  K-5),  middle  (grades  6-8), 
or  high  (grades  9-12)  schools? 

Subject 

The  subject  of  the  study  was  a selected  school  district  from  the  state  of 
Florida,  presented  as  a case  study.  The  name  of  the  district  was  not  divulged  to 
insure  anonymity  of  the  district. 

The  district  was  described  by  characteristics  that  were  recorded  in 
archival  documents  (i.e.,  the  1993-1994  Florida  School  Report  and  the  1994- 
1995  data  base  of  the  school  district).  The  characteristics  included:  total 
student  population;  non-disabled  student  membership;  disabled  student 
membership;  and  the  incidence  of  out-of-school  suspension  of  students  within 
the  district.  The  data  were  compiled  from  July  18,  1994  through  May  30,  1995. 

On  May  30,  1995,  the  district  had  a total  population  of  124,903  students. 
The  district  included  97  elementary  schools,  23  middle  schools,  18  high  schools. 
The  non-disabled  population  was  112,266.  The  disabled  student  membership 
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from  age  3 to  age  21  included  in  the  study  was  12,637  students  (excluding  gifted 
students,  speech  and  language  services,  visually  impaired,  hearing  impaired, 
hospital/homebound  services,  autistic  students,  trainable  and  profoundly 
mentally  disabled  students,  physically  disabled,  and  Chapter  I Handicapped 
students).  The  population  of  disabled  students  included:  2,530  Emotionally 
Disabled  students;  8,634  Learning  Disabled  students;  and  1,473  Educable 
Mentally  Disabled  students. 


Instrumentation 


The  study  involved  both  qualitative  and  quantitative  data  collection  and 
analysis.  Both  types  of  research  were  conducted  to  effect  an  extensive 
examination  of  the  topic  of  discipline  in  the  selected  Florida  school  district. 

Qualitative  Methodology 

Research  Question  1 asked  whether  there  was  a difference  in  criteria 


used  for  disciplining  non-disabled  and  disabled  students  in  the  district.  An 
extensive  policy  review  of  the  school  district’s  policies  and  procedures  for 
managing  the  misconduct  of  non-disabled  and  disabled  students  was  conducted 
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to  answer  the  question.  The  information  gleaned  from  the  published  policy 
handbook  and  memoranda  concerning  discipline  was  summarized  in  a 
descriptive  narrative. 

Extensive  legal  research  was  also  conducted  to  identify  laws,  case  law, 
and  commentary  relating  to  the  topic  of  student  discipline  in  the  nation.  The 
legal  information  provided  a historical  perspective  and  a focal  point  for  the  study. 
The  legal  history  of  the  problem  is  contained  in  Chapter  2,  the  review  of 
research. 


Qualitative  Data  Analysis 

Qualitative  data  can  clarify  quantitative  findings  and  quantitative  data  can 
identify  the  scope  and  distribution  of  qualitative  findings  (McCracken,  1989).  The 
results  of  Research  Question  1 were  analyzed  to  distinguish  consistencies, 
similarities,  and  differences  between  the  reported  data  in  the  school  district’s 
data  base.  The  findings  were  discussed  in  Chapter  4. 
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Quantitative  Methodology 

The  method  of  research  used  in  the  study  was  an  analysis  of  variance 
(ANOVA)  of  the  differential  use  of  out-of-school  suspension  with  non-disabled 
and  disabled  students.  One-way  ANOVA  were  conducted  to  investigate  the 
interaction  of  various  variables.  The  dependent  variable  was  whether  a student 
was  considered  non-disabled  or  disabled.  The  independent  variables  were  the 
grade  level  division  of  the  schools  (elementary,  grades  K-5;  middle,  grades  6-8; 
or  high  schools,  grades  9-12),  the  size  of  the  schools  (small,  less  than  500 
students;  medium,  501  to  1,200  students;  large,  1,201  to  1,700  students;  or  very 
large,  greater  than  1,700  students),  and  the  disciplinary  action  used  (out-of- 
school suspension). 

The  data  were  collected  from  reported  information  in  the  data  base  of  the 
school  district.  Variables  were  manipulated  within  the  data  base  to  acquire  the 
essential  components.  Demographic  information  from  archival  documents  (i.e, 
the  1993-1994  Florida  School  Reports)  was  used  to  enhance  the  quantitative 
data. 

A one-way  ANOVA  addresses  the  question:  Is  there  a significant 
difference  between  two  population  means  (Hopkins,  et  al.,  1987)?  One-way 
ANOVA  allowed  for  the  testing  of  differences  between  all  groups.  The  statistical 


63 


formula  used  the  variances  of  groups  and  not  the  means  when  the  value  that 
reflected  the  degree  of  differences  in  means  was  calculated.  If  the  calculated 
F-ratio  was  large  enough,  then  the  null  hypothesis  was  rejected  with  confidence 
that  at  least  two  means  were  different  (Borg,  1987).  A level  of  significance  of 
0.05  was  the  criterion  used  for  testing  the  null  hypotheses  in  the  study. 

Quantitative  Data  Analysis 

Research  Question  2 asked  whether  there  was  a difference  in  the 
incidence  of  out-of-school  suspension  with  non-disabled  and  disabled  students 
and  the  size  of  the  schools  (small,  less  than  500  students;  medium,  501  to  1,200 
students;  large,  1,201  to  1,700  students;  or  very  large,  greater  than  1,700 
students).  The  data  were  analyzed  and  reported  in  Chapter  4 on  Table  4-4. 

Research  Question  3 asked  whether  there  was  a difference  in  the 
incidence  of  out-of-school  suspension  with  non-disabled  and  disabled  students 
and  the  grade  level  divisions  of  the  schools  (elementary,  middle,  or  high 
schools).  The  data  were  analyzed  and  presented  in  Chapter  4 on  Table  4-5. 


CHAPTER  4 

RESULTS  AND  DISCUSSION 


Introduction 


The  purpose  of  the  study  was  to  examine  the  current  disciplinary  practices 
in  a Florida  school  district  to  determine  the  factors  that  may  result  in  non- 
compliance  with  the  disciplinary  procedures  delineated  in  Honig  v.  Doe  (1988). 
The  study  was  designed  to  identify  differences  in  the  use  of  out-of-school 
suspension  with  non-disabled  and  disabled  students  in  small,  medium,  large,  or 
very  large  elementary,  middle,  or  high  schools.  A null  hypothesis  was  employed 
to  assume  that  no  significant  differences  existed  between  the  groups. 

The  study  was  guided  by  three  research  questions.  Research  Question  1 
required  an  examination  of  the  qualitative  data  while  Research  Questions  2 and 
3 examined  the  quantitative  data.  The  questions  were  stated  as  follows: 

1 . For  all  schools  in  the  district  during  the  period  of  the  1 994-1 995 
school  year,  was  there  a difference  in  criteria  used  for  out-of-school 
suspension  of  non-disabled  and  disabled  students? 

2.  For  all  schools  in  the  district  during  the  period  of  the  1 994-1 995 
school  year,  was  there  a difference  in  the  incidence  of  out-of- 
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school  suspension  of  non-disabled  students  compared  to  disabled 
students  attending  small  (less  then  500  students),  medium  (501  to 
1,200  students),  large  (1,201  to  1,700  students),  or  very  large 
(greater  than  1,700  students)  schools? 

3.  For  all  schools  in  the  district  during  the  period  of  the  1 994-1 995 
school  year,  was  there  a difference  in  the  incidence  of  out-of- 
school suspension  of  non-disabled  students  compared  to  disabled 
students  attending  elementary  (grades  K-5),  middle  (grades  6-8), 
or  high  (grades  9-12)  schools? 

The  report  of  the  analysis  of  the  data  collected  in  May  1995  was  divided 
into  two  sections.  The  first  section,  Research  Question  1,  was  a qualitative 
analysis  of  the  district’s  procedural  guidelines  concerning  the  discipline  of  non- 
disabled and  disabled  students.  The  second  section,  Research  Questions  2 and 
3,  employed  quantitative  analyses  of  the  out-of-school  suspension  data  collected 
from  the  district’s  data  base. 


Descriptive  Information 


A total  of  138  schools  and  124,903  students  were  considered  in  the  study. 


The  non-disabled  population  was  112,266  students  while  the  disabled  student 


66 


population  was  12,637.  The  district  contained  97  elementary  schools  (grades  K- 
5),  23  middle  schools  (grades  6-8),  and  18  high  schools  (grades  9-12). 

The  97  elementary  schools  ranged  from  the  smallest,  with  215  students, 
to  the  largest,  with  1,651  students.  During  the  period  of  data  collection  the 
district  had  25  small  schools  (less  than  500  students),  62  medium  schools  (501 
to  1,200  students),  10  large  schools  (1,201  to  1,700  students),  and  no  very  large 
schools  (greater  than  1,700  students).  The  total  elementary  school  population 
was  69,804  students.  The  non-disabled  student  population  was  63,390  while  the 
disabled  population  was  6,414  students. 

The  23  middle  schools  ranged  from  the  smallest,  with  836  students,  to  the 
largest,  with  2,447  students.  The  district  had  no  small  middle  schools  but  had 
eight  medium  schools,  11  large  schools,  and  four  very  large  schools.  The  total 
middle  school  population  in  the  district  was  30,233  students.  The  non-disabled 
student  population  was  26,156  and  the  disabled  population  was  4,077  students. 

The  18  high  schools  ranged  from  the  smallest,  with  212  students,  to  the 
largest,  with  2,431  students.  The  district  had  two  small  schools,  five  medium 
schools,  three  large  schools,  and  eight  very  large  schools.  The  total  high  school 
student  population  was  24,866.  The  non-disabled  student  population  was 
22,720,  and  the  disabled  student  population  was  2,146. 
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The  entire  population  of  students  from  the  district  was  considered  in  the 
study  (excluding  gifted  students,  speech  and  language  services,  visually 
impaired,  hearing  impaired,  hospital/homebound  services,  autistic  students, 
trainable  and  profoundly  mentally  disabled,  physically  disabled,  and  Chapter  I 
Handicapped  students).  The  excluded  students  were  not  counted  in  the  study 
because  they  were  already  counted  in  programs  at  their  home  schools  or 
disciplinary  data  were  not  available  for  them.  The  study  population  was 
characterized  by  measures  of  central  tendency,  dispersion,  and  percentage 
ratios.  The  population  was  characterized  exactly  rather  than  as  estimates  of 
unknown  population  values  as  would  be  obtained  from  random  sampling 
(Norusis,  1993).  The  characteristics  of  the  district  were  presented  on  Tables  4-1, 
4-2,  and  4-3. 

Table  4-1  provided  the  total  population  of  the  school  district,  the  number 
of  schools,  and  the  population  of  each  school  level  (elementary,  middle,  and 
high).  The  table  also  showed  the  non-disabled  and  disabled  student  populations 
and  the  percentage  of  the  total  population  that  each  group  represented. 
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Table  4-1 

CHARACTERISTICS  OF  THE  DISTRICT  AT  EACH  SCHOOL  LEVEL.  INCLUDED 
ARE  THE  PERCENTAGES  OF  THE  POPULATION  THAT  WERE  NON-DISABLED 

AND  DISABLED  STUDENTS. 


School 

Level 

Number 

of 

Schools 

Total 

Population 

Total 

Non-disabled 

Students 

Total 

Disabled 

Students 

Percentage 

Population 

Non-disabled 

Percentage 

Population 

Disabled 

Elem. 

97 

69,804 

63,390 

6,414 

91% 

9% 

Middle 

23 

30,233 

26,156 

4,077 

87% 

13% 

High 

18 

24,866 

22,720 

2,146 

91% 

9% 

Total 

138 

124,903 

112,266 

12,637 

90% 

10% 

A tally  of  the  number  of  incidences  of  out-of-school  suspension  was 
obtained  for  each  school  level.  The  disciplinary  incidences  were  further  grouped 
into  whether  the  students  involved  were  considered  non-disabled  or  disabled. 
The  number  of  suspension  incidences  and  the  percentages  of  suspensions  of 
each  group  at  each  school  level  were  presented  on  Table  4-2. 

In-school  suspension  incidences  were  also  collected  from  the  district  but 
were  not  included  in  the  statistical  analyses  or  in  the  tables  because  the 
procedure  was  infrequently  used  at  all  schools  except  at  some  middle  schools. 

A chart  listing  the  in-school  and  out-of-school  suspensions  of  non-disabled  and 
disabled  students  at  each  school  was  compiled  and  printed  in  Appendix  B. 
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Table  4-2 

CHARACTERISTICS  OF  THE  DISTRICT  AT  EACH  SCHOOL  LEVEL.  INCLUDED  ARE 
THE  PERCENTAGES  OF  OUT-OF-SCHOOL  SUSPENSIONS  OF  NON-DISABLED 

AND  DISABLED  STUDENTS. 


School 

Level 

Total 

Non- 

disabled 

Students 

Total 

Disabled 

Students 

# of  Non- 
Disabled 
Susp. 

# of 

Disabled 

Susp. 

Percentage 

Non-disabled 

Susp. 

Percentage 

Disabled 

Susp. 

Elem. 

63,390 

6,414 

1,917 

900 

3% 

14% 

Middle 

26,156 

4,077 

16,563 

5,874 

63% 

144% 

High 

22,720 

2,146 

10,040 

2,969 

44% 

138% 

Total 

112,266 

12,637 

28,520 

9,743 

25% 

77% 

Table  4-3  contains  data  on  the  out-of-school  suspensions  of  the  non- 
disabled and  disabled  students  of  the  district.  The  chart  contains  the  number  of 
suspensions  per  school  level.  The  means  and  standard  deviations  (SD)  of  the 
suspensions  per  school  for  each  group  are  also  displayed. 
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Table  4-3 

CHARACTERISTICS  OF  THE  DISTRICT  AT  EACH  SCHOOL  LEVEL.  INCLUDED  ARE 
THE  OUT-OF-SCHOOL  SUSPENSIONS  OF  NON-DISABLED  AND  DISABLED 
STUDENTS  AND  THE  MEANS  AND  STANDARD  DEVIATIONS  (SD)  OF  THE 


SUSPENSIONS  PER  SCHOOL. 


School 

Level 

# of 
Non- 
disabled 
Susp. 

Means  of 
Non- 
disabled 
Susp. 

SD  of 
Non- 
disabled 
Susp. 

# of 

Disabled 

Susp. 

Means  of 
Disabled 
Susp. 

SD  of 
Disabled 
Susp. 

Elem. 

1,917 

19.763 

22.889 

900 

9.278 

12.158 

Middle 

16,563 

720.130 

359.023 

5,874 

255.391 

119.921 

High 

10,040 

557.778 

478.729 

2,969 

164.944 

303.087 

Discussion  of  the  Descriptive  Information 


A comparison  of  Tables  4-1  and  4-2  showed  that  the  suspension 
percentages  of  disabled  students  far  exceeded  the  percentages  of  non-disabled 
students.  For  example,  disabled  students  made  up  only  13%  of  the  middle 
school  population  but  144%  were  suspended  while  the  other  87%  of  students 
accounted  for  63%  of  the  suspensions.  High  schools  showed  that  9%  of  the 
total  population,  the  disabled  students,  accounted  for  138%  of  the  suspension 
incidents  while  the  other  91%  of  the  students  accounted  for  only  44%. 
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Table  4-3  showed  that  the  suspension  rates  for  middle  and  high  schools 
were  extremely  high  for  both  non-disabled  and  disabled  students.  The  means  of 
each  group  were  obviously  different.  The  discrepancies  that  were  revealed 
indicated  a need  to  investigate  the  matter  further  and  to  statistically  analyze 
whether  the  differences  were  significant.  Research  Question  1 involved  a policy 
review  of  the  district’s  disciplinary  procedures  to  discover  if  there  was  an 
underlying  policy  reason  for  the  discrepancy.  Research  Questions  2 and  3 
involved  statistical  analyses  of  the  district’s  suspension  data  to  discover  if  any 
differences  were  substantial  enough  to  necessitate  a change  in  policy. 

Research  Question  1 


Research  Question  1 asked  whether  there  was  a difference  in  criteria 
used  for  disciplining  non-disabled  and  disabled  students  in  the  district.  The  null 
hypothesis,  that  there  was  no  difference  in  the  treatment  of  the  two  groups,  was 
assumed  in  the  study.  If  a difference  was  not  found,  the  null  hypothesis  would 
fail  to  be  rejected.  If  a difference  was  found,  the  null  hypothesis  would  be 
rejected. 

The  data  were  obtained  from  the  district  as  printed  manuals  of  the 
district’s  1995  Code  of  Student  Conduct  and  an  analysis  was  done  using 
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qualitative  methodology.  The  district  published  a manual  at  each  school  level 
division,  elementary,  middle,  and  high  school,  and  distributed  them  to  each 
student.  The  student  and  his/her  parent  read  the  manual  and  signed  a 
statement  that  he/she  understood  the  consequences  of  certain  behaviors. 

Each  Code  of  Student  Conduct  manual  contained  sections  on  behavioral 
rules,  students’  rights  and  responsibilities,  attendance,  free  speech,  privacy, 
grades,  and  a general  code  of  appearance.  The  manual  also  contained  the 
school  bus  code,  a section  explaining  student  records,  and  an  explanation  of  the 
procedures  for  formal  disciplinary  actions.  The  manuals  were  written  for  each 
school  level  and  contained  the  same  rules  and  regulations  but  with  age 
appropriate  reading  levels  and  artwork. 

The  section  of  the  Code  of  Student  Conduct  that  described  the  formal 
disciplinary  actions  and  procedures  also  provided  definitions  relating  to  the 
disciplinary  actions.  After-school  detention,  class  suspension,  school  bus 
suspension,  corporal  punishment,  in-school  suspension,  Saturday  detention, 
suspension,  and  expulsion  were  listed  as  the  disciplinary  options  available  to  the 
district.  The  manual  stated  that  suspension  could  not  be  used  for  Class  I 
offenses.  Suspension  involved  removal  of  students  from  school  for  a period  not 
to  exceed  10  school  days.  Expulsion  was  defined  as  the  removal  of  a student 
for  a period  not  to  exceed  the  remainder  of  the  school  year  and  one  additional 
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year.  The  manual  also  listed  the  availability  of  alternative  school  programs  that 
“may  be  offered  in  special  circumstances  in  lieu  of  expulsion”  (1995  Code  of 
Student  Conduct,  p.27).  The  schools  and  programs  included:  the  Alternative 
Education  Center,  a 45  day  program;  the  Career  Center,  a 90  day  program;  and 
the  Substance  Abuse  Program,  a nighttime  program. 

The  section  on  behavioral  rules  was  divided  into  four  classes  of  offenses. 
The  rules  ranged  from  minor  Class  I offenses,  such  as  excessive  distraction, 
tardiness,  and  gambling,  to  Class  IV  offenses,  such  as  selling  alcohol  or  drugs, 
armed  robbery,  possession  of  a firearm,  arson,  bomb  threats,  kidnapping,  and 
homicide.  The  rules  were  specific  and  identified  the  consequences  for  each 
class  of  behaviors.  Class  I and  Class  II  rules  were  separated  into  sections 
explaining  what  would  happen  when  a student  broke  a rule  for  the  first  time  and 
what  would  happen  after  the  first  time.  Class  III  and  Class  IV  rules  carried  the 
notice  that  if  a law  is  broken  it  will  also  be  reported  to  the  appropriate  law 
enforcement  agency.  All  four  classes  of  misconduct  carried  the  notice  that 
mistreating  others  because  they  are  disabled  or  a different  race,  sex,  religion,  or 
national  origin  may  result  in  more  severe  consequences  than  those  listed. 

A section  in  the  Code  of  Student  Conduct  contained  a brief  explanation  of 
the  discipline  of  disabled  students  other  than  gifted.  A more  specific  discussion, 


74 


the  district’s  1995  Exceptional  Student  Education:  Parents'  Discipline  Guide,  was 
provided  to  parents  of  disabled  students. 

The  Code  of  Student  Conduct  manual  stated  that  parents  or  guardians  of 
a disabled  student  other  than  gifted,  were  to  be  involved  in  the  planning  for 
disciplinary  actions  through  the  student’s  Individual  Education  Program  (IEP).  It 
stated  that  a student  may  be  suspended  for  up  to  three  days  at  one  time  if  the 
student’s  IEP  included  suspension  as  a disciplinary  alternative.  In  an  emergency 
situation,  a student  whose  IEP  did  not  include  suspension  may  be  suspended  up 
to  three  days  if  an  IEP  meeting  is  scheduled  during  that  period  of  time.  A 
student  who  has  committed  a Class  III  or  Class  IV  offense,  may  be  suspended 
up  to  three  days  provided  a Conduct  Review  meeting  is  scheduled  within  that 
period  of  time.  The  Conduct  Review  Committee  considers  whether  the  violation 
committed  by  the  student  was  a manifestation  of  the  student’s  specific  disability. 
The  committee  determines  the  punishment  of  the  disabled  student  or  orders  a 
change  of  placement. 

The  manual  stated  that  disabled  students  who  commit  criminal  offenses 
will  be  referred  to  the  appropriate  law  enforcement  agency  in  addition  to  action 
taken  by  the  school.  After  appropriate  due  process  procedures,  a student 
charged  with  a felony  may  be  assigned  to  an  alternative  program  or  receive 


alternative  educational  services. 


75 


The  Exceptional  Student  Education:  Parents’  Discipline  Guide  stated  that 
the  rules  outlined  in  the  Code  of  Student  Conduct  applied  to  all  disabled  students 
on  an  individual  basis.  The  guide  explained  the  process  of  developing  a 
behavior  management  plan  in  the  student’s  IEP.  It  confirmed  the  procedures 
specified  in  the  Code  of  Student  Conduct  for  when  a disabled  student  commits  a 
Class  III  or  Class  IV  offense  and  listed  the  required  members  of  the  Conduct 
Review  Committee. 


Discussion  of  Research  Question  1 


The  null  hypothesis  can  be  both  rejected  and  fail  to  be  rejected  in 
Research  Question  1 because  of  discrepancies  in  the  district’s  policies.  The  null 
hypothesis  assumed  that  there  was  no  difference  in  the  treatment  of  the  two 
groups,  non-disabled  and  disabled  students. 

The  null  hypothesis  can  be  rejected  by  the  fact  that  the  1995  Code  of 
Student  Conduct  and  the  1995  Exceptional  Student  Education:  Parent’s 
Discipline  Guide  called  for  a difference  in  the  procedures  of  disciplining  disabled 
students  such  as  specifying  behavioral  plans  in  the  IEP  and  having  a hearing  by 
a Conduct  Review  Committee.  There  was  also  a difference  in  the  number  of 
days  that  each  group  may  be  suspended  at  a time.  Non-disabled  students  may 


be  suspended  up  to  10  days  at  a time  while  disabled  students  may  be 
suspended  for  only  three  days  at  a time.  There  was  also  no  provision  for 
expulsion  of  disabled  students  as  there  was  for  non-disabled  students. 
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The  null  hypothesis  can  also  fail  to  be  rejected  because  in  another 
situation  there  was  no  difference  in  the  treatment  of  non-disabled  and  disabled 
students.  The  1995  Code  of  Student  Conduct  and  the  1995  Exceptional  Student 
Education:  Parents’  Discipline  Guide  were  concise,  informative  manuals  on  the 
district’s  disciplinary  policies.  However,  they  were  deficient  in  complying  with  the 
regulations  of  Honig  v.  Doe  (1988)  of  setting  a maximum  number  of  days  that  a 
disabled  student  may  be  suspended.  The  Honig  ruling  has  been  interpreted  by 
legal  scholars  and  subsequent  courts  (Guernsey  & Klare,  1993;  Hacienda  La 
Puenta  School  District  v.  Honig  (1992);  Thomas  & Russo,  1995)  to  mean  that 
disabled  students  were  not  to  be  suspended  over  10  days  per  school  year.  The 
manuals,  therefore,  leave  an  opening  in  the  disciplinary  policy  for  principals  to 
suspend  disabled  students  numerous  times  during  a school  year  as  long  as  each 
suspension  does  not  exceed  three  days  at  a time.  Non-disabled  students  may 
also  be  suspended  numerous  times  during  a school  year  as  long  as  each 
suspension  does  not  exceed  10  days  at  a time.  In  essence,  a school  may 
suspend  a non-disabled  or  disabled  student  the  majority  of  a school  year  and  still 
be  in  compliance  with  the  district’s  policies.  Such  a situation  could  result  in 
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parents  of  disabled  students  bringing  lawsuits  against  the  district  for  violation  of 
federal  law  for  suspending  disabled  students  too  many  days  per  year.  The 
school  district  may  also  have  legal  and  political  difficulties  if  the  excessively 
suspended  disabled  students  commit  crimes  in  the  community  while  on  out-of- 
school suspension. 


Research  Question  2 


Research  Question  2 inquired  whether  the  size  of  the  school  (small,  less 
than  500  students;  medium,  501  to  1,200  students;  large,  1,201  to  1,700 
students;  or  very  large,  greater  than  1,700  students)  made  a difference  in  the 
incidence  of  out-of-school  suspension  with  non-disabled  compared  to  disabled 
students.  A school’s  size  made  a significant  difference  in  the  incidence  of 
suspension  of  non-disabled  students  in  a study  of  central  Florida  schools  (Ciolfi, 
1994).  The  current  study  compared  the  suspension  incidences  of  non-disabled 
and  disabled  students  for  each  size  category  at  each  school  level  (elementary, 
middle,  or  high  schools). 

An  analysis  of  variance  (ANOVA)  was  used  to  determine  whether  the 
differences  among  the  means  were  greater  than  would  be  expected  by  chance 
alone.  ANOVA  employs  the  F-test  ( F-ratio ),  which  is  the  ratio  of  two  independent 
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variance  estimates.  The  null  hypothesis  was  again  assumed  in  the  study.  The 
null  hypothesis  presumed  that  there  was  no  difference  in  the  treatment  of  the  two 
groups.  In  Research  Question  2 it  was  assumed  that  non-disabled  and  disabled 
students  were  disciplined  the  same  no  matter  what  size  of  school  they  attended. 

When  the  null  hypothesis  is  true  the  expected  value  of  the  F-ratio  is 
approximately  1.0.  When  the  null  hypothesis  is  false,  that  there  are  differences 
in  the  means  of  the  groups,  the  value  of  the  F-ratio  is  greater  than  1 .0.  A level  of 
significance  of  0.05  was  the  criterion  used  for  testing  the  null  hypotheses  in  the 
study.  When  the  computed  F-ratio  was  greater  than  the  critical  F,  the  null 
hypothesis  was  rejected.  When  the  computed  F-ratio  was  less  than  the  critical 
F,  the  null  failed  to  be  rejected  (Hopkins,  et  al.,  1987). 

There  were  some  variations  in  the  ANOVA  calculations  among  the  school 
levels  when  size  was  considered.  The  district  did  not  contain  any  very  large 
elementary  schools  so  the  degrees  of  freedom  (DF)  were  2 rather  than  3.  There 
were  no  small  middle  schools  so  the  DF  were  also  2 rather  than  3.  High  schools, 
however,  contained  all  four  sizes  of  schools  so  the  DF  were  3.  The  hypothesis 
testing  by  ANOVA  and  the  resulting  F-ratios  were  summarized  and  presented  on 


Table  4-4. 
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Table  4-4 

OUT-OF-SCHOOL  SUSPENSIONS  OF  NON-DISABLED  COMPARED  TO  DISABLED 


STUDENTS  BY  THE  SIZE  OF  THE  SCHOOL 

FOR  EACH 

SCHOOL  LEVEL. 

School 

Level 

Sources  of  Variation:  Susp. 
of  Non-Disabled  v.  Disabled 
by  Size  of  School 

Sum  of 
Squares 

DF 

Mean 

Squares 

F-Ratio 

Significance 
of  F 

Elem. 

Small,  Medium,  or  Large 
Schools 

504.555 

2 

252.278 

1.040 

.355 

Middle 

Medium,  Large,  or  Very 
Large  Schools 

9332.385 

2 

4666.192 

2.016 

.146 

High 

Small,  Medium,  Large,  or 
Very  Large  Schools 

1956.181 

3 

652.060 

.278 

.841 

Discussion  of  Research  Question  2 


Research  Question  2 examined  whether  the  size  of  a school  made  a 
difference  in  the  use  of  out-of-school  suspension  with  non-disabled  compared  to 
disabled  students.  The  schools  were  categorized  by  total  school  population  as 
small,  medium,  large,  or  very  large.  The  findings  indicated  that  there  was  a 
slight  difference  in  small  compared  to  large  schools  at  the  elementary  level, 
however,  the  difference  was  not  statistically  significant.  Middle  and  high  schools 
showed  only  a negligible  difference.  The  size  of  the  school  therefore  did  not 


make  a significant  difference  in  the  treatment  of  non-disabled  compared  to 
disabled  students.  The  null  hypothesis  failed  to  be  rejected  for  Research 
Question  2. 
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Research  Question  3 


Research  Question  3 asked  whether  the  grade  level  division  of  the 
schools  made  a difference  in  the  incidence  of  out-of-school  suspension  of 
non-disabled  compared  to  disabled  students.  The  school  level  divisions  were 
elementary  (grades  K-5),  middle  (grades  6-8),  and  high  (grades  9-12)  schools. 

An  analysis  of  variance  (ANOVA)  was  used  to  determine  whether  the 
differences  among  the  means  were  greater  than  would  be  expected  by  chance 
alone.  The  null  hypothesis  was  assumed  once  again  for  Research  Question  3. 
The  null  hypothesis  presumed  that  there  was  no  difference  in  the  incidence  of 
out-of-school  suspensions  of  non-disabled  compared  to  disabled  students.  The 
hypothesis  testing  by  ANOVA  and  the  resulting  F-ratios  were  summarized  and 
presented  on  Table  4-5. 
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Table  4-5 

OUT  OF  SCHOOL  SUSPENSIONS  OF  NON-DISABLED  COMPARED  TO  DISABLED 
STUDENTS  FOR  EACH  SCHOOL  LEVEL. 


School 

Level 

Sources  of  Variation: 
Susp.  of  Non- 
disabled v.  Disabled 

Sum  of 
Squares 

DF 

Mean 

Squares 

F-Ratio 

Significance 

off 

Elem. 

Susp.  of  Non- 
disabled v.  Disabled 

7350.558 

1 

7350.558 

30.303 

.000 

Middle 

Susp.  of  Non- 
disabled v.  Disabled 

117563.769 

1 

117563.769 

50.797 

.000 

High 

Susp.  of  Non- 
disabled v.  Disabled 

56832.695 

1 

56832.695 

24.198 

.000 

Discussion  of  Research  Question  3 


Research  Question  3 inquired  whether  the  grade  level  division  of  the 
school  (elementary,  middle,  or  high  schools)  made  a difference  in  the  use  of 
out-of-school  suspension  with  non-disabled  compared  to  disabled  students.  The 
findings  indicated  that  there  was  a significant  difference.  The  findings  further 
indicated  that  the  difference  was  very  pronounced  at  the  middle  school  level.  An 
investigation  of  the  individual  school  data  (see  Appendix  B)  resulted  in  the 
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discovery  that  middle  and  high  school  disabled  students  were  suspended 
substantially  more  often  than  their  non-disabled  counterparts. 

ANOVA  was  used  on  Research  Question  3 to  test  whether  the  means  of 
the  groups  were  significantly  different.  Once  again,  if  the  null  hypothesis  is  true 
the  expected  value  of  the  F-ratio  is  approximately  1 .0.  If  the  null  hypothesis  is 
false,  that  there  are  differences  in  the  means  of  the  groups,  the  value  of  the 
F-ratio  is  greater  than  1 .0.  If  the  computed  F-ratio  is  greater  than  the  critical  F, 
the  null  fails  to  be  rejected.  The  F-ratios  that  resulted  from  the  ANOVA 
calculations  at  each  school  level  were  considerably  greater  than  1.0.  The 
magnitude  of  the  F-ratios  indicated  that  there  was  a substantial  difference  in  the 
use  of  suspension  with  the  two  groups  at  the  various  school  levels.  Since  there 
was  a significant  difference  in  the  treatment  of  non-disabled  compared  to 
disabled  students  at  each  school  level,  the  null  hypothesis  was  rejected  for 


Research  Question  3. 


CHAPTER  5 

SUMMARY  AND  CONCLUSIONS 


Summary  of  the  Findings 

The  problem  of  crime  and  violence  in  the  public  schools  is  becoming  more 
serious  in  the  United  States  (Furst,  1995;  Sautler,  1995;  Wood  & Chestnut, 

1995).  Concurrently,  a growing  number  of  students  are  being  diagnosed  and 
placed  into  special  education  programs  because  of  escalating  substance  and 
child  abuse  and  an  increase  in  dysfunctional  families  (Duckett,  1988;  Sorenson, 
1993).  Consequently,  disabled  students,  especially  the  emotionally  disabled,  are 
accounting  for  a rising  number  of  violent  and  disruptive  acts  in  schools 
(McCarthy,  1995;  Rose,  1988). 

Maintaining  discipline  in  schools  has  been  an  issue  since  the  beginning  of 
public  education  ( Goss  v.  Lopez  (1975);  Viti,  1987;  Wood  v.  Strickland  (1975). 
The  landmark  Honig  v.  Doe  (1988)  decision  of  the  Supreme  Court  created 
confusion  and  new  dilemmas  for  school  administrators  trying  to  comply  with  its 
mandates.  After  almost  a decade  of  subsequent  litigation,  most  legal  experts 
conclude  that  the  Honig  (1988)  court  meant  that  disabled  students  were  not  to 
be  suspended  over  10  days  per  school  year  (Thomas  & Russo,  1995). 
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A review  of  the  1 995  Code  of  Student  Conduct  and  1 995  Exceptional 
Student  Education:  Parents’  Discipline  Guide  detected  that  a maximum  number 
of  days  of  suspension  per  year  of  disabled  students  was  not  included  in  the 
published  guidelines.  This  deficiency  in  the  district’s  definition  of  suspension 
leaves  an  opening  for  principals  to  serially  suspend  disabled  students  over  10 
days  per  school  year  while  still  complying  with  the  district  guidelines. 

An  analysis  of  the  1994-1995  disciplinary  data  of  the  school  district 
showed  that  the  district  was  not  acting  in  compliance  with  the  Honig  v.  Doe 
(1988)  ruling.  The  results  indicated  that  disabled  students  were  suspended 
significantly  more  often  than  their  non-disabled  counterparts.  Even  though  the 
out-of-school  suspension  experiences  for  individual  disabled  students  were  not 
available  from  the  data  base,  mathematical  calculations  showed  that  the  total 
population  of  disabled  students  was  inequitably  subjected  to  suspensions  and 
that  disabled  students  were  suspended  more  than  10  days  per  year  in  some 
schools. 

The  research  suggested  an  extreme  disparity  in  the  use  of  suspension 
with  disabled  students,  especially  at  the  middle  school  level.  High  schools, 
however,  used  out-of-school  suspension  excessively  for  all  students.  Certain 
high  schools  used  suspension  as  the  only  method  of  discipline.  For  example, 
one  high  school  suspended  its  551  non-disabled  students  1,986  times  for  a 
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360%  ratio  but  suspended  its  118  disabled  students  1,355  times  for  a 1,148% 
ratio.  This  computes  to  3.6  days  of  suspension  per  non-disabled  student  but 
over  11  days  of  suspension  per  disabled  student.  The  school  suspended  its 
disabled  students  an  average  of  7.8  days  more  than  its  non-disabled  students. 
Even  with  this  school’s  extreme  disciplinary  policy,  the  other  high  schools 
combined  did  not  make  up  the  difference  in  the  suspension  rate  that  was  shown 
for  the  middle  schools. 

Ciolfi  (1994)  found  in  the  study  of  central  Florida  high  schools  that  the  size 
of  the  school  was  significantly  related  to  the  use  of  suspension  as  a disciplinary 
procedure.  Ciolfi  investigated  the  use  of  out-of-school  suspension  with 
non-disabled  students  and  found  that  suspension  was  used  more  often  in  large 
schools  than  in  small  and  medium  schools. 

The  results  of  the  current  study  indicated  that  the  size  of  the  school  did 
not  make  a significant  difference  in  the  incidence  of  suspension  with 
non-disabled  compared  to  disabled  students.  Research  Question  2 focused 
upon  the  size  of  the  school  because  of  Ciolfi’s  (1994)  study  and  the  assumption 
that  administrators  in  large  schools  were  too  busy  to  care  about  the  welfare  of 
individual  students.  A converse  assumption  could  have  been  made  that  small 
schools  would  have  fewer  personnel  to  monitor  in-school  suspension  or 
detention  than  larger  schools  therefore  they  would  rely  upon  out-of-school 


suspension.  The  findings,  however,  indicated  that  disabled  students  are 
suspended  equally  as  often  at  small  schools  as  they  are  at  medium  or  large 
schools. 
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Conclusion 


The  middle  schools  of  the  district  recorded  the  largest  discrepancy 
between  non-disabled  and  disabled  students  of  the  three  school  levels.  This  can 
be  partially  explained  by  the  age  range  of  the  middle  school  child.  A middle 
school  may  range  from  children  as  young  as  10  years  old  to  students  as  old  as 
15  or  16.  Since  compulsory  attendance  laws  of  Florida  specify  that  a child  must 
remain  in  school  until  he/she  reaches  his/her  sixteenth  birthday,  many  students, 
both  non-disabled  and  disabled,  remain  in  middle  schools  until  they  may  legally 
quit.  Many  of  the  disabled  students  are  over-aged  because  of  past  grade 
failures  and  an  inability  to  perform  middle  school  work.  Having  over-age 
students  in  the  middle  schools  along  with  volatile  young  teenagers  has  created 
an  increasingly  disruptive  atmosphere  resulting  in  an  increase  in  suspensions. 

Some  of  the  middle  schools  in  the  district  used  in-school  suspension  as 
an  alternative  method  of  discipline  in  addition  to  out-of-school  suspension. 

Some  of  the  schools  used  in-school  suspension  more  often  with  disabled 
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students  than  with  non-disabled  students  while  other  schools  either  did  not  use  it 
or  used  it  infrequently.  High  schools  in  the  district  consistently  did  not  use  in- 
school suspension  with  non-disabled  students  and  seldom  used  it  with  disabled 
students.  Elementary  schools  only  used  in-school  suspension  upon  rare 
occasions.  Because  of  the  inconsistencies  among  the  middle  schools  and  the 
lack  of  incidences  in  elementary  and  high  schools,  the  in-school  suspension  data 
could  not  be  statistically  quantified.  The  raw  in-school  suspension  data  is 
provided  in  Appendix  B. 

School  administrators  cited  lack  of  funding  as  the  major  reason  why  their 
schools  did  not  use  in-school-suspension.  In  February  1993,  the  district  was 
awarded  a six-month  federal  grant  of  $234,303  for  an  in-school  suspension 
program  at  five  inner-city  middle  schools.  The  money  was  exhausted  by 
September  1993  and  no  further  support  was  provided  by  the  federal 
government.  The  district  did  not  have  the  funds  to  hire  extra  teachers  and 
counselors  to  continue  the  program  (Wakefield,  1993). 

Elementary  and  high  schools  in  the  district  have  not  received  any 
additional  funds  for  alternative  discipline  programs  within  the  schools.  Some  of 
the  high  schools  used  after-school  detention  for  campus  cleaning  but  it  required 
paying  two  faculty  members  to  work  after  hours.  Most  principals  found  it  easier 
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and  more  economical  to  simply  suspend  the  offending  students  (Wakefield, 

1993) . 

Suspension  is  one  of  the  few  punitive  measures  still  available  to  principals 
since  most  schools  do  not  use  corporal  punishment  and  cannot  afford  in-school 
suspension  or  detention  programs.  Out-of-school  suspensions,  however,  have 
several  negative  consequences.  Out-of-school  suspensions  remove  a student 
from  the  learning  environment  effectively  limiting  the  student’s  education  (Ciolfi, 

1994) .  Suspension  also  may  cost  the  community  more  than  most  citizens  are 
aware.  The  majority  of  suspended  students  come  from  families  of  working 
parents.  Parents  at  work  cannot  ensure  that  their  suspended  children  are  not 
getting  into  trouble.  For  example,  the  sheriffs  department  of  the  district’s  city 
reported  that  1,054  juveniles  were  arrested  in  the  first  six  months  of  1992.  Of 
the  under  18  year-old  children,  33%  were  taken  into  custody  during  school 
hours.  Of  those,  14%  were  suspended  students,  17%  were  drop-outs,  9%  were 
not  registered  for  school,  9%  were  skipping  classes,  and  51%  were  truant 
(Hennessy,  1992). 

The  school  district  must  re-write  its  Code  of  Student  Conduct  to  include 
specific  guidelines  on  the  use  of  suspension  with  disabled  students.  The 
guidelines  should  comply  with  the  Honig  v.  Doe  (1988)  ruling  by  setting  a 
maximum  number  of  suspension  days  per  year  for  disabled  students  at  no  more 
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than  10.  If  a student  continues  to  exhibit  problem  behaviors  after  the  10  days  a 
Conduct  Review  Committee  should  be  able  to  be  assembled  immediately  to 
recommend  a more  restrictive  environment  or  an  alternative  educational 
program.  The  district  must  have  in  place  sufficient  alternative  programs 
designed  to  deal  with  severe  misconduct  by  disabled  students,  especially  the 
emotionally  disabled. 

Appendix  A contains  several  examples  of  programs  that  have  been  used 
for  discipline  instead  of  out-of-school  suspension.  These  examples,  along  with 
other  successful  programs  have  been  published  not  only  in  professional  journals 
but  also  in  popular  media.  Discipline  is  such  a newsworthy  topic  that  the  popular 
Parade  Magazine  recently  published  an  article  about  a project  conducted  by 
professors  at  Vanderbilt  University  to  change  violent  behaviors  and  aid  in  conflict 
resolution  (Ryan,  1996).  Alternative  solutions  to  suspension  are  available  to 
school  districts.  The  programs  may  seem  expensive  but  they  are  less  costly 
than  lawsuits.  The  district  should  investigate  various  alternative  programs  and 
adapt  one  or  more  of  them  into  the  disciplinary  procedures  of  the  schools, 
especially  at  the  middle  and  high  school  levels. 

Several  factors  concerning  the  discipline  of  disabled  students  are  still 
unsettled.  For  example,  the  race,  sex,  or  national  origin  of  the  administrators, 
teachers,  and  students  was  not  investigated  in  the  current  study.  The 
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geographic  location  and  socio-economic  level  of  the  schools  compared  to  the 
suspension  rate  was  not  investigated.  The  problem  of  overcrowding  at  some  of 
the  schools  was  also  not  considered.  All  of  these  factors  could  have  had  an 
effect  on  the  frequency  of  suspension  for  misconduct.  Future  research  at 
individual  schools  should  be  conducted  to  assess  why  some  schools  suspend 
disabled  students  substantially  more  than  their  non-disabled  peers.  Qualitative 
research  in  the  form  of  in-depth  interviews  with  principals  could  be  used  at 
selected  schools  to  identify  those  factors  involved  in  the  disparity.  Further 
research  needs  to  be  done  in  these  areas  so  that  the  district  can  employ  a 
comprehensive  and  uniform  program  of  discipline  in  all  of  the  schools. 

The  study  was  not  intended  to  issue  an  indictment  of  the  school  district. 
Young  people  are  resolving  more  of  their  problems  with  violent  and  disruptive 
behaviors  in  their  communities  and  often  bring  their  problems  to  school.  Schools 
have  been  placed  in  the  precarious  position  of  maintaining  a safe,  quiet,  and 
scholarly  atmosphere  while  ensuring  the  rights  of  the  disabled.  The  schools 
must  find  alternative  ways  to  deal  with  the  offending  students  without  violating 
their  rights  and  the  rights  of  others  to  receive  an  education.  A study  of  the  legal 
aspects  of  disciplining  disabled  students  and  obtaining  information  on  the  actual 
use  of  suspension  in  the  schools  was  needed  to  help  policy-makers  develop 
guidelines  for  implementing  judicial  mandates.  A uniform  policy  of  discipline  that 
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conforms  to  the  regulations  of  Honig  v.  Doe  (1988)  must  be  developed  and 
followed  by  all  administrators,  teachers,  parents,  and  students. 


APPENDIX  A 


Examples  of  Successful  Disciplinary  Programs 

Numerous  programs  have  been  successfully  used  in  schools  as 
alternatives  to  out-of-school  suspension  or  corporal  punishment  disciplinary 
approaches  for  students.  School  officials  may  select  all  or  part  of  the 
approaches  and  adapt  them  for  their  schools.  Funding  of  alternative  programs 
may  be  a problem  in  some  schools  but  administrators  must  weigh  the  costs 
against  the  benefits  to  students.  Administrators  must  also  consider  the 
enormous  costs  of  a lawsuit  if  the  district  is  sued  for  not  complying  with  Honig  v. 
Doe  (1988). 


In-School  Suspension 

In-school  suspension  programs  have  been  used  in  the  district  since  the 
late  1970s.  The  programs  involved  hiring  a full  time  teacher  to  monitor  a room  of 
students  who  had  committed  some  form  of  misconduct.  The  offenses  were 
usually  minor,  such  as  skipping  class  or  using  profanity.  The  room,  especially  at 
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the  middle  and  high  school  levels,  usually  became  crowded  and  noisy.  Some 
students  worked  on  homework  in  the  room  but  most  slept  or  talked  to  their 
friends.  Frequently  the  furnishings  in  the  room  were  damaged  and  fights  often 
occurred.  The  resignation  rate  for  teachers  in  the  program  was  very  high  and 
was  usually  considered  more  of  a punishment  for  teachers  than  for  the  students. 

The  above  scenario  was  how  most  principals  viewed  in-school 
suspension  in  the  district.  They  perceived  that  the  program  was  a not  worth  the 
money  and  it  penalized  teachers  who  had  to  work  in  the  room.  Most  principals 
found  it  easier  and  more  economical  to  simply  suspend  the  offending  students 
(Hennessy,  1992). 

Stessman  (1984),  on  the  other  hand,  viewed  in-school  suspension  as  a 
corrective,  rehabilitative  discipline  program  rather  than  a form  of  punishment. 
Stessman’s  school  hired  a full  time  paraprofessional  rather  than  a certified 
teacher  as  the  suspension  monitor.  After-school  and  Saturday  detention 
programs  were  also  established  by  hiring  two  paraprofessionals.  These 
components  allowed  the  students  to  serve  their  suspension  without  missing  time 
from  instruction. 

Self-help  packets  were  developed  for  students  placed  on  suspension  in 
the  program.  The  packets  focused  upon  the  student  analyzing  his/her  own 
behavior  to  detect  the  reasons  for  the  behavior  and  ways  to  acquire  self-control 
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and  study  skills.  Students  completed  the  packets  while  they  were  in  the 
suspension  room.  The  suspension  monitor  met  with  the  classroom  teachers  and 
secured  class  work  for  the  students  to  complete  while  they  were  in  the  program. 
The  monitor  supervised  the  work  and  the  completion  of  the  self-help  packets. 
(Stessman,  1984). 

At  the  completion  of  the  in-school  suspension  term,  up  to  10  school  days, 
the  students  met  with  a guidance  counselor  to  examine  their  responses  on  the 
self-help  packets.  The  counselor  and  the  student  devised  strategies  for  the 
student  to  avoid  misconduct  and  future  suspensions  (Stessman,  1984). 

The  Saturday  School  Model 

Another  program,  The  Saturday  School  Model,  could  easily  be  adapted  by 
the  school  district.  It  would  involve  the  expense  of  hiring  at  least  two  monitors 
per  school  for  the  Saturday  sessions  but  may  be  more  of  a deterrent  to 
misconduct  at  school  than  in-school  or  out-of  school  suspensions.  A Saturday 
program,  however,  would  have  to  involve  parents  to  provide  transportation  and 
ensure  that  the  students  attend  the  sessions.  Without  parental  support  the 


program  will  fail. 


The  Saturday  School  Model  “provides  educators  with  the  time  and 
resources  to  resolve  almost  any  discipline  problem.  It  can  improve  student 
achievement  by  focusing  on  the  causes  rather  than  the  symptoms  of  student 
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misbehavior”  (Cooley  & Thompson,  1988,  p.10). 

The  Saturday  School  Model  consisted  of  nine  components  ranging  from 
student  behavioral  contracts  to  counseling  and  diagnosis  of  the  causes  of  the 
behaviors.  The  program  was  organized  into  three  hour  blocks  with  the  first  two 
blocks  designed  for  structured  study.  The  rest  of  the  day  included  lectures  by 
business  and  community  leaders  who  focused  upon  how  the  behaviors  would  be 
handled  in  the  community  and  business  world.  Students  were  encouraged  to 
develop  goals  for  the  next  five  to  eight  years  and  sign  behavioral  contracts. 

Counseling  was  an  integral  part  of  the  program.  The  counselors  focused 
upon  the  students  taking  full  responsibility  for  their  behaviors  and  understanding 
the  ramifications  of  continued  misbehaviors.  The  program  was  designed  for  the 
student  to  develop  a “positive  self-concept  and  establish  a supportive  school 
contact  where  the  student  could  discuss  a behavioral  problem”  (Cooley  & 


Thompson,  1988,  p.10). 
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Models  for  Violence  Prevention 


Conflicts  that  used  to  be  settled  by  fist  fights  are  increasingly  resolved 
with  knives  and  guns.  Many  teenagers  engage  in  violence  and  dangerous 
behaviors  because  of  a variety  of  developmental  problems.  Low  self-esteem, 
poor  performance  in  school,  depression,  or  poor  decision  making  are  just  some 
of  the  causes  of  misconduct  in  the  schools  and  in  the  community.  It  is  extremely 
important  to  treat  the  cause,  not  just  the  symptoms  of  misbehavior  (Russell, 
1992). 

Several  models  for  the  prevention  of  violence  and  the  use  of  drugs  were 
reviewed  in  the  Fall  1992  issue  of  the  Carnegie  Quarterly  entitled,  “Adolescent 
Health:  A Generation  At  Risk”  (Russell,  1992).  In  1990,  the  Carnegie 
Corporation  funded  the  Education  Development  Center  to  hold  a conference  to 
try  to  identify  and  evaluate  violence  prevention  programs  for  teenagers.  Some 
effective  programs  were  recognized.  For  example,  one  program  proposed 
specific  intervention  programs  that  included  “direct  approaches  to  gangs,  the 
establishment  of  safe  areas,  the  imposition  and  enforcement  of  effective  gun 
controls,  and  the  promotion  of  alternative  activities,  such  as  national  service  and 
job  training  for  youths  at  risk”  (Russell,  1992,  p.12).  Another  curriculum, 
Alternatives  to  Gang  Membership,  from  Paramount,  California,  started  in  fifth 


grade  and  continued  through  middle  school.  It  involved  parents  and  offered 
positive  alternatives  to  gang  activities  (Russell,  1992). 
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One  project  in  Boston  stressed  positive  ways  to  deal  with  anger  and 
disagreements.  It  taught  students  nonviolent  choices  for  conflict  resolution.  An 
important  lesson  learned  from  the  project  was  that  school  intervention  was  not 
enough.  The  community  must  become  involved  (Russell,  1992). 

Many  projects  and  models  have  been  published  in  the  literature.  Schools 
could  adapt  one  or  more  of  the  strategies  and  perhaps  decrease  the  use  of  out- 
of-school  suspension. 


APPENDIX  B 


Chart  of  Suspension  Incidences  in  the  Schools 


The  chart  below  is  a summary  of  data  from  the  district’s  data  base  on  all 
of  the  schools  in  the  district.  The  chart  contains  the  following  headings: 
sch.  = the  school  number 

lev.  = the  school  level  (1=  elementary;  2=  middle;  3=  high  schools) 

sz  = the  school  size  (1=  small;  2=  medium;  3=  large;  4=  very  large) 

non,  pop  = non-disabled  population 

dis.  pop  = disabled  population 

non,  in  = non-disabled  in-school  suspension 

non,  in  ratio  = non-disabled  in-school  suspension  ratio 

non,  out  = non-disabled  out-of-school  suspension 

non,  out  ratio  = non-disabled  out-of-school  suspension  ratio 

dis.  in  = disabled  in-school  suspension 

dis.  in  ratio  = disabled  in-school  suspension  ratio 

dis.  out  = disabled  out-of-school  suspension 

dis.  out  ratio  = disabled  out-of-school  suspension  ratio 

The  headings  labeled  non,  in.  non,  out,  dis.  in,  and  dis.  out  represent  the 

actual  number  of  in-school  or  out-of-school  suspension  incidences  at  each 

school.  The  headings  labeled  non,  in  ratio,  non,  out  ratio,  dis.  in  ratio,  and 

dis.  out  ratio  represent  a ratio  of  the  number  of  in-school  or  out-of-school 

suspension  incidences  to  the  number  of  non-disabled  or  disabled  students  in 

each  school. 
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